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EMPLOYEES SHARE OWNERSHIP PLAN

THE EMPLOYEES SHARE OWNERSHIP PLAN ACT

[1st April, 1995]

1.—(1) This Act may be cited as the Employees Share
Ownership Plan Act.

(2) Subject to the provisions of this Act, the provisions
of the Income Tax Act shall apply for the administration and
all other purposes of, or incidental to, this Act, and
accordingly, without prejudice to the generality of the
foregoing—

(a) the Commissioner of Taxpayer Audit and Assess-
ment, the Commissioner of Inland Revenue and any
other person exercising functions in relation to
income tax under the Income Tax Act or the Revenue
Administration Act shall have like functions in
relation to this Act;

(5) the functions and jurisdiction of any court pursuant to
either of the Acts referred to in paragraph (a) shall
extend to matters arising under this Act; and

(c) the penalties, interest and other charges and any
limitations applicable to any contravention of the
Acts referred to in paragraph (a) shall be fully
applicable to contraventions involving any provision
in this Act relating to income tax.

(3) Save as otherwise expressly provided in this Act,
nothing in this Act shall be construed as entitling any person to
relief from income tax, stamp duty or transfer tax, as the case
may be, under any plan in respect of any period prior to the
date of approval of a plan under this Act.
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4 EMPLOYEES SHARE OWNERSHIP PLAN

Interpreta- 2. In this Act—

tion.

“allocate” in relation to a participant in a plan, means the
appropriation in the prescribed manner by the
trustees of that plan of the beneficial interest in
particular assets of the plan to that participant, and
“allocation” shall be construed accordingly;

“approved overseas stock exchange” means a stock
exchange which—

(a) is situated outside Jamaica; and

(b) is approved by the Minister by order for the
purposes of this Act; ’

LN. “Commissioner” means the Commissioner of Taxpayer
165/1999. Audit and Assessment;

“company” means—

(a) a company as defined in section 2 of the
Companies Act; or

(b) any body or association incorporated by or
under any enactment;

“control” in relation to a company means the power of a
person to secure by means of the holding or
possession of voting power in or in relation to that
company, or by virtue of any other powers conferred
by the articles of association or other document
regulating the company, that the company’s affairs
are conducted in accordance with that person’s
wishes;

“credit purchase” in relation to shares in a plan, means a
purchase on terms whereby the shares are
transferred to the trustees prior to payment in full of
the price;

“employee” means any individual employed by a
company under a contract of service;
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“employee share ownership plan” or “plan” means a plan
approved for the time being by the Commissioner
for the purposes of this Act or deemed to be so
approved pursuant to section 3(4) (),

“ESOP shares” means shares of a grantor vested in the
trustees of a plan in their capacity as such;

“functions” includes powers and duties;
“grantor” has the meaning specified in section 3;

“group” in relation to a company, means that company
and—

(a) any other company which is its holding
company or subsidiary;

(b) any other company which is a subsidiary of
the holding company;

(c) any company which directly or indirectly
controls or is controlled by any company
referred to in paragraph (a) or (b),

(d) any company which is controlled by a
person who directly or indirectly controls a
company referred to in paragraph (a), (b)
or (¢);

“group plan" means a plan which is expressed to extend
to employees of any or all companies in the group,
so, however, that a plan which is expressed to
extend to employees of only one company shall not
be regarded as a group plan unless the grantor is
another company in the group;

“independent auditor” as respects any grantor means a
person who is a registered public accountant as
defined in section 2 of the Public Accountancy Act
and is not—

(a) an officer or employee of the grantor or of
any member of a group which includes the
grantor,
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EMPLOYEES SHARE OWNERSHIP PLAN

(b) a person who is a partner of, or inthe
employment of, an officer or employee of
the grantor or of any member of a group
which includes the grantor; or

(c) abody corporate;

“initial market value” means—

(@) in relation to shares allocated to a partici-
pant, the market value of those shares on
the date of their acquisition by the trustees
of the plan; and

(b) in relation to share options, the
market value, at the time the option is
granted, of the shares which are the
subject-matter of the option,

determined in the prescribed manner;

“lender” as respects any plan, means a person who, not
being the grantor or a member of the same group as
the grantor, finances the acquisition of shares for the
plan by lending money to the grantor or the trustees
of the plan;

“participants" as respects any plan means, subject to
section 11 (related enterprise participants) an
individual who, being an employee of any partici-
pating company, is recorded as a participant in
that plan and who—

(a) 1s or, in accordance with this Act, will be
allocated a beneficial interest therein; or

(b) in the case of a share option plan, acquires
a right to subscribe for shares in the grantor
in accordance with that plan;

“participating company” means the grantor and any
other company in the same group, employees of
which are for the time being participants in a plan
promoted by the grantor;
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“recognized stock exchange” means—

(a) a stock exchange in Jamaica approved by
the Minister for the purposes of this Act,
or

(b) an approved overseas stock exchange;

“release date” means the sixth anniversary of the date of
allocation of shares under a plan;

“retention period” means in relation to—

(@) any ESOP shares vested in the trustees of
a plan, the period commencing with the
date of allocation of those shares; or

() any ESOP shares diversitfied into other
: plan assets, the period commencing with
the date on which the ESOP shares so
diversified were allocated to the partici-
pant,
and ending on the second anniversary of that date or
the date of termination of the participant’s employ-
ment in specified circumstances, whichever is the
earlier,

“share” has the same meaning as in section 2 of the
Companies Act;

“share option plan” means a plan having the charac-
teristics described in Part III of the First Schedule;

“specified circumstances™ in relation to the termination
of a participant's employment, means death, dis-
ability, the attainment of retirement age or
involuntary dismissal due to redundancy;

“spouse” includes—
(i) a single woman who has lived and cohabited

with a single man as if she were in law his
wife for a period of not less than five years
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immediately preceding the date of his
death;

(i) a single man who has lived and cohabited
with a single woman as if he were in law her
husband for a period of not less than five
years immediately preceding the date of her
death;

“subsidiary” and “holding company” have the meanings
ascribed in section 151 of the Companies Act.

3.—(1) The Commissioner shall, in writing, approve as an
employee share ownership plan for the purposes of this Act
any proposed plan submitted for approval by any company as
defined in paragraph (a) of the definition of company in
section 2 (in this Act referred to as “the grantor”) whose shares
are available for acquisition by or on behalf of employees of
the grantor under the terms of that plan, or, in the case of a
group plan, by employees of any participating company
included in that plan, where the Commissioner is satisfied that
the proposed plan is not inconsistent with the provisions of the
memorandum and articles of association of the grantor and
conforms to—

(@) the provisions of the First and Third Schedules;
and

(b) such other provisions of this Act as apply thereto.

(2) In exercise of his powers under subsection (1) as
respects a proposed plan submitted by a grantor the Com-
missioner may, to such extent as he thinks fit, take into
account a certificate signed by an independent auditor that
the proposed plan meets the provisions and requirements
mentioned in subsection (1).

(3) Subject to subsection (5), where a certificate
referred to in subsection (2) has been furnished to the
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Commissioner with an application for approval of a plan the
Commissioner shall, in writing within three months of receipt
of the application or such other period as may be prescribed—

(@) notify the applicant of the Commissioner’s approval
or disapproval, as the case may be, of the proposed
plan; or

() specify further information which he requires for the
purposes of this Act with regard to the application.

(4) Where no action is taken by the Commissioner
under paragraph (a) or (b) of subsection (3) or if the Com-
missioner fails to take action after receiving further informa-

tion requested by him under paragraph () of that subsection
then—

(@) the applicant may, by notice in writing to the
Commissioner, at any time after the expiration of the
period of three months referred to in that subsection
or forty-five days after the date on which further
information is furnished to the Commissioner,
whichever is later, require the Commissioner to take
action under subsection (3); and

(b) if within forty-five days of the receipt of the notice
referred to in paragraph (a), the Commissioner fails to
take action as requested, he shall, subject to
subsection (6), be deemed to have approved the plan
with effect from the date of receipt of the application
for approval of the plan.

(5) Whenever the Commissioner notifies an applicant
that a plan is not approved the Commissioner shall, in that
notice, state the reasons for disapproval of the plan and if the
Commissioner fails to do so, the notice shall be of no effect.

(6) Subsection (4) (b) shall not apply as respects any
plan if—

[The inclusion of this page is authorized by L.N. 87/2004]
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(a) there are participants in the plan who are not eligible
to participate within the meaning of section 7
(eligibility); or

(b) the plan is operated in contravention of any of the
provisions of section 8 (participation).

(7) An application for approval of a proposed plan
under this section shall be made in writing and contain such
particulars and be supported by such documents and
information as may be prescribed or as the Commissioner may
in writing require.

(8) Where the grantor is a member of a group, the
grantor may submit for approval, one or more group plans
which need not extend to the employees of the grantor.

(9) A computer programme shall not be used in the
administration of a plan unless the Commissioner has given
prior approval of the programme for that purpose.

4.—(1) Except as provided in section 3 (3), a plan shall not
be approved under that section unless the Commissioner is
satisfied—

(a) that there are no factors of the plan (other than any
which are included to satisfy the requirements of this
Act) which have or would have the effect of
discouraging any categories of employees who fulfill
the conditions specified in section 7 (eligibility) from
acquiring shares under the plan,;

(b) that the plan is not, and if approved will not operate
as, a top-heavy plan as provided in section 8
(participation);,

(c) that participants in a plan who are full-time
employees of a participating company are entitled
under the plan to participate in the plan on similar
terms;

(d) [Deleted by Act 1 of 2003]
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that the plan contains a provision to the effect that no
shares shall be acquired under the plan or, if shares
have already been acquired under the plan at the time
it i1s submitted for approval, that no further shares
shall be so acquired, unless and until the minimum
percentage of eligible employees as specified in
section 8 (1) (a) have consented to become partici-
pants under the plan within such time as shall be
specified in the plan.

(2) For the purposes of this Act—

(@)

(b

()

persons shall be regarded as being entitled to parti-
cipate in a plan on similar terms notwithstanding
that the plan provides for a distinction between
participants in the allocation of ESOP shares based on
the level of their remuneration or length of service or
both; and

persons shall not be regarded as being entitled to
participate in a plan on similar terms if the pricing or
funding on any particular occasion in relation to the
acquisition of ESOP shares (whether by way of grant
or loan) discriminates between the participants as
regards such pricing or in the terms or form of such
funding, so, however, that—

(1) differentiation in the quantum of funds made
available to participants for the purpose only
of enabling such participants to be allocated
ESOP shares in accordance with the plan’s
allocation formula shall be disregarded; and

(i1) discrimination in favour of lower paid
employees as compared with higher paid
employees shall be disregarded;

in the case of share option plans, persons shall not be
regarded as being entitled to participate in'a plan on
similar terms if the price per share payable on the
grant or exercise of a share option, or the period
allowed for payment thereof, differs as between

[The inclusion of this page is authorized by L.N. 87/2004]
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12 EMPLOYEES SHARE OWNERSHIP PLAN

participants in the plan, 8o, however, that
discrimination in favour of lower paid employees as
compared with higher paid employees shall be
disregarded.

(3) In relation to share option plans, references in
subsection (2) to the allocation of ESOP shares shall be
construed as references to the grant of share options.

(4) Subject to section 11 (related enterprise partici-
pation), the Commissioner shall not approve a plan if it
appears to him that it contaihs features which are neither
essential nor reasonably incidental to the purpose of providing
for employees of participating companies benefits in the nature
of rights to acquire shares or interests in shares or both.

172003 (5) The Commissioner may decide not to approve a
5. 4() plan if he is of the opinion that the applicant has made
arrangements to change the employer of the higher or lower
paid employees, as the case may be, for the purpose of
avoiding the provisions of section 8 or lessening the impact of
those provisions in relation to that plan or any other plan

within the group.
A.;:'i:" of  8,—(1) Where an alteration is made in a plan at any time
plan. after the Commissioner has approved, or is deemed to have
approved, the plan—

(a) the grantor shall in writing notify the Commissioner
of the particulars of the alteration not later than thirty
days after the date of alteration; and

(b) the approval of the plan shall cease upon the date of
alteration unless the Commissioner approves the
alteration.

(2) For the purposes of subsection (1), a change in the
allocation formula of a plan shall not be regarded as an
alteration of the plan if the formula as changed conforms with
the requirements of paragraph 7 (2) and 7 (3) of Part II of the

First First Schedule (allocation formula).
Schedule. (3) If the Commissioner, within three months after
receipt of a notification under subsection (1), does not notify
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the grantor of approval or disapproval of the alteration or
does not in writing require the grantor to supply further
information, then, subject to subsection (4), the Commis-
sioner shall be deemed to have approved the alteration as
from the date of the alteration. .

(4) Subsection (3) shall not apply as respects any
alteration if—

(@) the alteration permits participation in a plan of
persons who are not eligible to participate within
the meaning of section 7 {eligibility); or

{b) the alteration permits the plan to be operated in

contravention of any of the provisions of section 8
(participation).

(5) Where approval of a plan ceases to have effect
pursuant to this section, the Commissioner may, if he thinks
fit, disallow any claim for income tax relief related to that
plan in respect of the year of assessment in which the altera-
tion took place.

{6) The Commissioner may, where he is satisfied that
the circumstances so warrant, reinstate in writing any
approval which ceases to have effect pursuant to this
section.

6.—(1) H, at any time after approval of a plan, any of
the requirements of this Act relevant to the approval of that
plan ceases to be satisfied, the Commissioner may, subject to
subsection (3), withdraw the approval with effect from that
time or such later time as the Commissioner may specify.

(2) If at any time after approval of a plan—

(@) there is, with respect to the operation of the plan,
any contravention of any of the requirements or
terms of the plan; or

[The inclusion of this page is authorized by L.N. 95/1997]
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{by any shares of a class of which some portion there-
of has been acquired as ESOP shares receive
different treatment in any Tespeot from the other
shares of that class, and in particular, different
treatment {(other than as permitted by this Act)

- in respect of —
(i) the dmdend payable
(ii) voting rights;
(i) any restrictions attaching to the shares; or

(iv) any offer of substituted or additional shares,
securities or rights of any descnpt:lon in
respect of the shares; or

(¢} the trustees, the grantor or, in the case of a group

- plan, a company which is or has been a participat-
ing company fails to furnish any information
required for the purposes of this Act bY the
Commissioner to be furnished.

the Commissioner may, subject to subsection (3), withdraw
in writing the approval with effect from that time or from
such later hme as he may spemfy | -

(3) Where the Commzssmner proposes to wﬂhdraw
the approval pursuant to subsection (1) or (2) he shall notify
the grantor in wn'ting accordingly and allow him a period.
not less than six months, to bring the plan into compliance
with this Act or, as the case may be, not less’ than thwty
days to supply the requested mformauon '

- s wd

(4) When: ~approval is withdrawn pursuant to .this
section, the Commissioner may disallow to the grantor. other
participating companies or participants, or all of them. some
or all of the income tax relief provided in this Act in relation
to any year of assessment during which there emsted any
ground for withdrawal of approval. :
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(5) The Commissioner may, where he is satisfied that
the circumstances so warrant, reinstate in writing any approval
which ceases to have effect pursuant to this section.

7.—(1) Every individual—

(@) who is a full-time employee of a participating
company; and

() who has been such an employee at all times during
such minimum qualifying period as, subject to sub-
section (3), may be specified in the plan; and

(c) whose emoluments, by reasons of such employment,
fall within section 5 (1) (c¢) of the Income Tax Act,

shall, for the purposes of this Act, be eligible to participate in
the plan promoted by the grantor unless he is excluded from
allocation of shares under a plan by reason of paragraph 6 of
Part 1I of the First Schedule; and no other individual shall be
so eligible.

(2) A person shall be regarded as a full-time employee
if the terms of his employment require him to work not less
than one thousand hours per year or such other number of
hours as the Minister may prescribe, by order subject to
affirmative resolution of the House of Representatives.

(3) The minimum qualifying period referred to in
subsection (1) shall not exceed two years or such other period
of employment with a participating company as may be
prescribed and, for the purposes of meeting any minimum
qualifying period, any prior service of the employee with a
participating company shall be taken into account in meeting
that requirement.

(4) Nothing in subsection (1) shall prevent a grantor
from including in a plan, part-time employees, persons in
seasonal employment as defined in section 2 of the Employ-
ment (Termination and Redundancy Payments) Act or

[The inclusion of this page is authorized by L.N. 87/2004]
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individuals referred to in section 11 (related enterprise
participants).

(5) Nothing in subsection (1) shall—

(@) prevent a plan from permitting a participant who
joined the plan as an eligible person to remain in the
plan after his employment is terminated; or

(b) prevent a participant who, during the course of his
participation in a plan acquires a material interest in
the grantor as defined in paragraph 6 of Part II of the
First Schedule, from being eligible to remain in the
plan notwithstanding that no further allocation may
be made to him under the plan.

8.—(1) Notwithstanding approval of a plan pursuant to
section 3, the grantor, other participating companies and
participants or any of them may be disallowed, at the dis-
cretion of the Commissioner, some or all of the income tax
relief provided by this Act in respect of any year of assessment
and shall not qualify for the other reliefs and exemptions
pursuant to this Act unless—

(a) throughout that year of assessment, at least fifty per
cent of individuals who are eligible employees
pursuant to section 7 (1) or (5) (b), are participants in
the plan on similar terms; and -

(b) the assets of the plan are allocated to the participants,
or, in relation to share option plans, share options
have been granted to participants, in a manner which
does not render the plan top-heavy.

(2) A plan shall, as respects any year of assessment, be
deemed to be top-heavy if—

(a) in relation to share option plans—

(i) more than seventy per cent in value of the
options granted under the plan in the year

[The inclusion of this page is authorized by L.N. 87/2004]
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of assessment have been granted to partici-
pants comprising the most highly compen-
sated thirty per cent of all participants; or

(ii) the grant of share options as between partici-
pants has resulted in any participant being
granted in that year of assessment less than
ten per cent in value of the share options
granted in that year of assessment to any other
participant; or

(ii1) any participant has been granted more than
ten per cent in value of the share options
granted under the plan; and

(b) in relation to any other plan—

(i) more than seventy per cent in value of the
assets of that plan are allocated to partici-
pants comprising the most highly com-
pensated thirty per cent of all participants; or

(ii) the allocation of ESOP shares as between
participants has resulted in any participant
being allocated in that year of assessment less
than ten per cent of the number of ESOP
shares allocated in that year of assessment to
any other participant; or

(iii) any participant’s allocation of ESOP shares
(including for this purpose any assets into
which such shares have been diversified)
amounts in value to more than ten per cent of
the total value of plan assets held by the
trustees.

(3) For the purposes of subsection (2) (a), references to
the value of options are references to the initial market value
of those options.

[The inclusion of this page is authorized by L.N. 87/2004]
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(4) The Minister may, by order subject to affirmative
resolution, vary any percentage specified in subsection (1) or
(2), so, however, that any variation which—

(a) increases the percentage of eligible employees who
are required to participate; or

(b) decreases the permitted maximum proportion of share
options which may be granted or plan assets which
may be allocated to any participant or group of
participants in relation to any other participant or
group of participants,

shall apply only to plans submitted to the Commissioner for
approval after the effective date of the order.

(5) For the purposes of subsection (1) (a), a person
shall be deemed to be a participant in a plan in any relevant
year of assessment notwithstanding that all assets allocated to
him under the plan are transferred to him by the trustees, so,
however, that this subsection shall apply only for so long as
that person continues to be the registered holder of shares in
the grantor and to be an employee of a participating company.

(6) Any trust of a participant’s beneficial interest in
ESOP shares voluntarily created shall, unless such trust is in
favour of the participant’s spouse or lineal descendants, be
void and unenforceable.

(7) Where a group plan does not extend to the
employees of the grantor, those employees shall not be
taken into account for the purposes of paragraph (a) of
subsection (1).

[The inclusion of this page is authorized by L.N. 87/2004]
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(8) For the purposes of sub-paragraph (ii) of paragraph
(b) of subsection (2), an allocation of ESOP shares to new 5 *©
participants under a plan to which that paragraph relates shall
not be taken into account, if any, only if—

@

()

©

@

the plan has been approved and operated in
accordance with this Act for more than one year and
there are existing participants in the plan to whom
ESOP shares in the plan have been allocated in the
preceding years of assessment;

the number of ESOP shares allocated to any new
participant is not more than ten times the number of
ESOP shares allocated in the plan to any existing
participant;

the minimum number of ESOP shares allocated to
any new participant is not less than one-tenth of the
number of ESOP shares allocated in the plan to the
existing participant who has the largest number of
ESOP shares so allocated,

the allocation of ESOP shares as between new
participants has not resulted in any such participant
being allocated in the year of assessment less that ten
per cent of the number of ESOP shares allocated in
that year of assessment to any other new participant.

(9) In subsection (8) “new participants” means
individuals who, prior to the allocation referred to in that
subsection, had no assets allocated under the plan and no

interest

in ESOP shares held in a suspense account in the plan.

[The inclusion of this page is authorized by L.N. 87/2004]
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(10) For the purposes of subsection (2) (b) (ii) and
paragraphs () and (c) of subsection (8)—

(a) the reduction of an existing participant’s allocation of
ESOP shares consequent on a sale on the plan’s
internal market shall be disregarded;

(b) the increase of an existing participant’s allocation of
ESOP shares consequent on a purchase made on the
plan’s internal market shall be disregarded if such
shares were first allocated under the plan at least two
years (or such other period as may be prescribed)
prior to that purchase.

9. A plan shall contain provisions creating the rights and
obligations set out in the Third Schedule unless, by virtue
of any provisions of this Act, those rights and obligations are
not appropriate to that plan.

10.—(1) Participation in a plan shall not be made a
condition of employment in relation to persons employed by
a participating company at the date when the plan is sub-
mitted for approval pursuant to section 3.

(2) Deductions shall not be made from the emolu-
ments of an employee in respect of any plan unless and

[The inclusion of this page is authorized by L.N. 87/2004]
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until the employer has provided the employee with a sum-
mary description in writing of the plan containing such
information as may be prescribed; and any agreement to the
contrary shall be unenforceable against the employee.

11.—(1}) A plan which satisfies the requirements for
approval under section 3 may provide for the inclusion of
individuals (in this Act referred to as “related enterprise
participants”) who, although not employees of a partici-
pating company, are—

(z) employed by a company (hereinafter referred to as
a “related enterprise”) having a significant economic
relationship with any participating company; or
() independent contractors supplying goods or ser-
vices t0 a participating company to such extent
that they have a significant economic relationship
with the participating company,
and may be approved by the Commissioner under this Act;
and references in this Act to participants shall include,
where appropriate, related enterprise participants.

(2} In subsection (1) “significant economic relation-
ship” means a relationship whereby sixty per cent or more
of the annual income of the related enterprise or of the
independent contractors is derived from the supply of goods
or services to one or more of the participating companies.

(3) The provisions of section 3 shall apply to a plan
referred to in this section and accordingly if the certificate of
the independent auditor referred to in subsection {2} of that
section certifies that a significant economic relationship as
referred to in subsections (1) and (2) of this section exists,
the Commissioner may, to such extent as he thinks fit, take
that into account. :

(4} The related enterprise participants shall not be
taken into account in determining whether the provisions
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of section 8 (1) (a) (fifty per cent participation) have been
satisfied in relation to any plan.

(5) Related enterprise participants shall not be taken
into account in determining whether a plan is top-heavy for
the purposes of section 8 but, as respects a year of assess-
ment, a plan shall be regarded as top-heavy if—

(@) in relation to share option plans—
(i} the grant of share options in that year of

(i)

(iii)

assessment results in any participant in the
plan (other than a related enterprise parti-
cipant) being pgranted share options the
value of which is less than ten per cent of
the value of the share options granted in
that year of assessment to any related enter-
prise participant; or

any related enterprise participant has in that
year of assessment been granted share
options amounting in value to more than
ten per cent of the total value of all share
options granted under that plan; or

the allocation of share options to a related
enterprise panticipant amounts to more than
ten per cent of all share options granted
under the plan; and

{b) in relation to any other plan—
(i) the allocation of ESOP shares in that year

(ii)

of assessment results in any participant in
the plan (other than a related enterprise
participant) being allocated Jess than ten
per cent of the number of ESOP shares
allocated in that year of assessment to any
related enterprise participant; or

any related enterprise participant has been
allocated in that vear of assessment more
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than ten per cent of the ESOP shares held
by the trustees; or

(iii) the allocation of shares to a related enter-
prise participant amounts to more than ten
per cent of the ESOP shares held by the
trustees.

(6) For the purpose of subsection (5) (a) share
options shall be valued in the manner specified in section
8 (3.

(7) The provisions of section 8 (4) shall apply in
relation to the percentages specified in subsection {5} of this
section.

12.—(1y A plan submitted for approval by a foreign
company may only be approved under section 3 if the shares
of the company are listed on an approved overseas stock
exchange and if the employees to which the plan relates are
restricted to the following categories of employees, that is
to say—

() where the foreign company is registered under Part
X of the Companies Act, such employees of the
foreign company as are employed in Jamaica; or
(5 employees in Jamaica of any subsidiary of the
foreign company, where such subsidiary is either
incorporated in Jamaica or is registered under Part

X of the Companies Act; or

(¢} both the categories of employees referred to in
paragraphs (@) and (5,
and upon such approval the provisions of sections 7 and 8
and such other provisions made by or pursuant to this Act
relating to eligibility and participation shall be applied as if
such employees were the only employees of a participating
company referred to in section 7 (1).
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(2) In this section “foreign company” means a com-
pany incorporated outside Jamaica and any reference to
shares means shares of such a company.

13.—(1) Participating companies, participants, lenders
and other persons shall, in relation to plans, be entitled to
relief from income tax, transfer tax, and stamp duty in
accordance with the provisions of section 17 and the Second
and Fourth Schedules.

(2) Where pursuant to this Act or the provisions of
a plan any person is required to pay to the trustees of a plan
an amount in respect of income tax the trustees shall be
obliged—

(@) to receive the amount; and

(b) to pay and account for the same to the Commis-
sioner of Inland Revenue in like manner as if—
(i) the amount received were an amount of tax
which the trustees were required by the
Income Tax Act to deduct on a payment
by them; and
(ii) they were required by that Act to pay and
account for the amount so deducted to the
Commissioner of Inland Revenue,
and accordingly, as respects that amount, the provisions of
section 41 of that Act shall apply.

14. For the purposes of this Act the Commissioner may
accept a certificate signed by an independent auditor as
evidence that—

{(a) a plan was operated during a year of assessment
in accordance with its terms and the provisions of
this Act; and
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(b) where in any year of assessment any of the partici-
pants in a plan were related enterprise participants,
as regards those participants, a significant econo-
mic relationship as defined in section 11 (2) was
maintained with a participating company in that
year of assessment.

15. A participating company shall not be entitled to claim Notx

any relief from income tax in respect of funds applied in s

the acquisition of shares in a grantor under a plan or of :::f;e i
share options under a share option plan unless the initial initiat
market value of the shares or share options so acquired is market

at least as great as the funds so applied. e

16. The provisions of the Fifth Schedule shall apply in omeo®
respect of the limits on any relief from income tax provided for relief
in this Act. Sl

A . . A 1/2003
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Relief 17.—(1) Where at the time of death of any individual
from 1 M 1 13 k1)

transfer (hereafter in this section referred to as “the shareholder”)—

tax for
estates of
deceased
share-

holders. (a) the shareholder holds (whether or not as a partici-

pant in a plan) the beneficial interest in shares in the
grantor; and

(b) not less than fifteen per cent of the value of the
grantor’s share capital has, for at least two years
immediately preceding the date of the shareholder’s
death, consisted of ESOP shares,

then the shares so held (whether or not ESOP shares) shall
for the purposes of the transfer tax payable on death, be
deemed to be of a value equal to fifty per cent of their value
as established under the Transfer Tax Act.

(2) Where, as respects any plan, at the time of the
death of a shareholder he has held the beneficial interest in
shares of the grantor (whether or not ESOP shares) for one
year or more then, if the personal representatives of the
shareholder sell any amount of such shares to the trustees
of the plan— ’

(a) fifty per cent of the shares so sold shall be exempt
from the transfer tax which would, but for such
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exemption, be payable on the death of the share-
holder; and

(b) subject to subsection (3), no transfer tax shall be
payable in respect of the sale and transfer of the
shares to the trustees of the plan.

(3) Where the personal representatives are paid on
a sale of shares referred to in subsection (2} more than the
value of those shares as assessed in the manner provided in
the Transfer Tax Act, the provisions of subsection (2) (&)
shall not apply to the amount of such excess.

(4) Where, as respects any plan, by agreement
between the personal representatives of a shareholder and
the trustees of the plan, the trustees, subject to subsection
(5), assume responsibility for the payment of any amount of
transfer tax payable by the estate of the shareholder in
exchange for the transfer to them from the deceased share-
holder’s estate of shares (whether or not ESOP shares) in
the grantor of a value not less than the amount of such tax
then, notwithstanding anything to the contrary in theTrans-
fer Tax Act—

(@) the trustees shall be allowed to pay such transfer
tax in substantially equal instalments in the pre-
scribed manner over a period not in excess of ten
years; and

{d) no interest shall be payable by the trustees on any
outstanding balance of the transfer tax aforesaid
not related to a default in payment under para-
graph (a). :

(5) Subsection (4) shall apply only if the grantor
guarantees the payment of the transfer tax liability incurred
by the trustees.

(6) The grantor may, by way of loans or grants,
defray the liability of the trustees of the plan in respect of
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any transaction entered into by the trustees pursuant to
subsection (4} and—
{a) the grantor may borrow sums from a lender for
that purpose; and
{(b) in relation to any such loan or grant as aforesaid
the grantor and the lender shall be entitled to such
income tax relief as may be prescribed.

{7) The shares acquired by the trustees pursuant to
this section shall be available for allocation to participants
proportionately as the transfer tax is paid to the Commis-
sioner of Stamp Duty and Transfer Tax.

(8) The Minister may by order vary any percentage
or period specified in this section.

18. If aggrieved in any case by a decision of the Commis-
sioner—

(@) not to approve an application for approval of a
plan or for an alteration in a plan or by the with-
drawal of approval; or

(b) not to accept that a condition subject to which
the approval has been given is satisfied; or

(¢} not to approve an alteration in the terms of the
plan,

the grantor may, by notice given to the Commissioner within
thirty days from the date on which it is notified of the
decision, require the matter to be reviewed by the Revenue
Court, and the Revenue Court shall make such order as it
thinks fit.

19.—(1) The Minister may make regulations generally
for giving effect to the provisions of this Act, and without
prejudice to the generality of the foregoing, may mak
regulations— |
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(a) prescribing the manner of the keeping of accounts,
books, documents or records relating to plans;

(b) prescribing the criteria for determining—

(i) the categories of employees referred to in
section 4 as lower-paid employees and higher-
paid employees, respectively; and

(ii) the categories of participants in a plan referred
to in section 8 (2) (@) (i) as the most highly
compensated,

(c) prescribing the procedure on any review pursuant to
section 18;

(d) for the prevention of fraud on the revenue;

(e) prescribing the method of collection and remittance
of tax consequent on the operation of any plan;

(/) amending or replacing the Schedules;

(g) in relation to the allocation and distribution of shares
to participants;

(h) prescribing the terms and conditions which are
required to be attached to loans if they are to qualify
for tax relief under this Act;

(/) prescribing the content of notices to participants with
respect to their accounts under a plan and the
intervals within which such notices shall be given;

(/) modifying the provisions of this Act for the purpose
of facilitating and regulating the approval and
operation of plans referred to in section 12 (foreign
companies),

[The inclusion of this page is authorized by L.N. 87/2004]
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(k) in relation to the conduct and operation of any
internal market established pursuant to the terms
of aplan;

(D) in relation to the payment to and the investment by
trustees, of salary deductions made by a participating
company from the emoluments of participants in a
plan towards the acquisition of shares under the plan;

(m) prescribing any other matter required by this Act
to be prescribed.

(2) Any regulations made pursuant to paragraph (f) or
(j) of subsection (1) shall be subject to affirmative resolution
of the House of Representatives and the Senate, and shall con-
tain transitional provisions in relation to plans which are
approved plans immediately prior to the commencement of
the regulations.

(3) The Commissioner may prescribe forms in respect
of applications, reports, certificates and other documents
required for the purposes of this Act.

20.—(1) The Minister responsible for labour relations shall
have power, on his own initiative or on receipt of a complaint
from a participant in a plan, or his personal representative, or
any trustee of a plan, to investigate the operations of the plan
and make a report to the Commissioner.
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(2) The Minister aforesaid may assign such officers
and designate such persons as he may think necessary for the
purpose of an investigation pursuant to subsection (1)
and otherwise securing the proper observance of the pro-
visions of this Act.

(3) Any such officer or person shall have power to
require any interested parties, including the participating
company, the trustees of the plan or the independent auditors
of the plan to furnish, in writing, information with respect to
the operation of the plan.

(4) If any person without reasonable excuse, the
proof whereof shall be on him, fails or refuses to furnish
information which he is required to produce pursuant to
subsection (3) he shall be liable on summary conviction in a
Resident Magistrate’s Court in respect of each offence to a
penalty not exceeding ten thousand dollars.

[The inclusion of this page is authorized by L.N. 87/2004]
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21. It is hereby declared that the rules of law against
perpetuities and perpetual trusts shall not apply to a plan
approved under this Act.

22.—(1) Notwithstanding any provision to the contrary in
this Act, the Minister may, on the recommendation of the
Commissioner, by notice in writing to a grantor, waive any one
or more requirements for approval of a plan under this Act, or
any one or more conditions subject to which a plan has been
approved under this Act, if the Minister is satisfied that there
are reasonable grounds for so doing, having regard to the
particular circumstances of that grantor or any participating
companies.

(2) A waiver under subsection (1) may be granted for
such period and subject to such conditions as the Minister
deems fit.
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FirsT ScHEDULE  {Sections 2, 3, § and 7
PART 1. Provisions generally applicable to plans under this Act

1. Subject to Part 1M, the provisions of this Pant apply in relation to Application.
all plans under this Act unless otherwise stated.

2. Every plan shall contain provisions— gfwm‘dins
{a) sctting out procedures to record the consent of employees to employees'
be participants in the plan; and consent.

(6) requiring the grantor to furnish a summary description in
writing of the plan containing such information as may be
prescribed—

(i) to eligible employees, within sixty days of the approval
or deemed approval of the plan; and

(i} to employees engaged after institution of the plan,
within thirty days of their employment.

3.—{(1} The plan shall establish as part of the plan a trust by virtue The trus
of which the asscts of the plan are vested in the trustees of the plan 20d
who shall hold such assets in trust for the participants in accordance {7 goom
with this Act.

_ (Y A plan shall not be approved unless the Commissioner is
satisfied that, under the terms of the plan, every participant therein
is required—

(@) to permit his shares to remain in the hands of the trustees
throughout the retention period; and

(b) subject to sub-paragraph (3), not to assign, charge or dispose
of his beneficial interest n his shares during that period;
and '

{c) if he directs the trustees to transfer to him at any time before
the release date any of the shares allocated to him, 40 pay, in
relation to his income tax liability, to the trustees before the
transfer takes place a sum equal to the amount of income tax
p:f/able on the appropriate percentage of the initial market
value of the shares at the time of the girection.

{3) A plan may provide for the disposal of the beneficial interest
in ESOP shares by a participant to another participant or eligible
employee whether or not the retention period has expired.

4. A ptan shall provide that the Commissioner shall be notified of Alteration.
any aklteration made to the plan within thirty days of the alteration.

5~—1) A plan shall provide for participants to obtain rights to Rigit to
acquire ESOP shares and other assets vested in the trustees of the plan. E}}’%‘#""
(2) Subject to the provisions of this Act relating to the diversifi- assets.
cation of plan assets, a plan shall be established and operate for the
purpose of acquiring and distributing ESOP shares to participants.
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6—(1} ESOP shares shall be—

(g} fully paid-up voting shares;

(b) not redeemable other than pursuant to the exercise of an
option referred to in the Third Schedule; and

(c) not subject to any restrictions other than restrictions which
attach to all shares of the same class or a restriction authorized
by sub-paragraph (3);

(d) shares which rank at least equally for all purposes with the
best class of voting shares of the grantor.

(2} For the purposes of sub-paragraph (1) (d)., any share which
is convertible into a voting share shall be deemed to be a voting share.

{3) Except as providéd in sub-paragraph (4), the shares may
be subject to a restriction imposed by the company’s articles of
association requiring all shares held by employees of the company or
of any other company in the same group or by related enterprise
participants to be sold to the grantor or the trustees of the plan on
ceasing to be so held.

{4) A restriction is not authorized by sub-paragraph (3) unless
any sale required by the restriction will be by way of sale at market
value for a consideration in money and, in the case of shares not
listed on a recognized stock exchange, market value shall be deemed
to be the value determined by independent auditors in the prescribed
manner.

7. In determining for the purposes of paragraph 6 (1) (c) whether
ESOP shares which are, or are to be, acquired by any person arc

subject to any restrictions, there shall be regarded as a restriction
agtaching to tne shares any contract, agreement, arrangement or con-
dition which, other than as provided in this Act—

(@) restricts his freedom to dispose of the shares or of any interest
in them or of the proceeds of their sale or to exercise any
right conferred by them; or

{&} may result in any dissdvantage to hin.

8.—(1) A plan may provide that if any company (“the acquiring
company”)}—
(a) oliaftains control of the grantor as a result of making a general
offer—

(i) o acquire the whole of the issued ordinary share capital
of the grantor which is made on a condition that if it is
satisfied the person making the offer will have control
of the grantor; or

(ii) to acquire all the shares in the grantor which are of
the same class as the ESOP shares;

(b} obtains control of the grantor in pursuance of a compromise
or arrangement sanctioned by the oourt under the Companies
Act; of
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(¢) becomes bound or entitled to acquire shares in the grantor,
under that Act,
any participant in the plan may, at any time within the appropriate period,
by agreement with the acquiring company, release his rights under the plan
(in this paragraph referred to as “the old rights™) in return for rights which
are equivalent to the old rights but relate to shares in a different company
(whether the acquiring company itself or some other company).
(2) In this paragraph “the appropriate period” means—

(a) in a case falling within sub-paragraph (1) (a), the period of six
months beginning with the time when the person making the
offer has obtained control of the company and any condition
subject to which the offer is made is satisfied,;

(b) in a case falling within sub-paragraph (1) (b), the period of six
months beginning with the time when the court sanctions the
compromise or arrangement; and

(¢) in a case falling within sub-paragraph (1) (¢), the period during
which the acquiring company remains bound or entitled as
mentioned in that sub-paragraph.

(3) The new rights shall not be regarded for the purposes of this
paragraph as equivalent to the old rights unless—

(a) the shares to which they relate satisfy the conditions specified,
in relation to ESOP shares, in paragraphs 6 and 7; and,

(b) the new rights will be exercisable on terms no less favourable to
participants than the old rights and be subject to the provisions
of the plan as it had effect immediately before the release of the
old rights; and

(¢) the total market value, immediately before the release, of the
shares which were subject to the participant’s old rights is not
less than the total market value, immediately after the grant, of
the shares in respect of which the new rights are granted to the
participant; and

(d) the total amount payable by the participant for the acquisition of
shares in pursuance of the new rights is not more than the total
amount that would have been payable for the acquisition of
shares in pursuance of the old rights.

(4) Where any new rights are granted pursuant to a provision
included in a plan by virtue of this paragraph they shall be regarded—
(a) for the purposes of this Act; and
(b) for the purposes of the subsequent application (by virtue of a
condition complying with sub-paragraph (3) (b)) of the
provisions of the plan,
as having been granted at the time when the corresponding old rights were
granted.
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PART II. The form of and other general requirements relating to plans

1. The terms of the plan be set out in writing.
2. The plan shall identify the grantor.

3. If the grantor does not pay the emoluments of all the employees to
whom the plan relates, the plan shall identify each of the persons who pays
the emoluments of any of those employees.

Participants

4.—(1) The plan shall provide that where the acquisition of shares by
the plan is funded by way of a loan, whether to or by a participating
company or to the trustees, the shares shall be allocated to participants no
less rapidly than as the outstanding principal of the loan is amortized or at
such other time as may be prescribed and, until so allocated, may be held
by the trustees in a suspense account which may designate the relationship
of each participant to particular shares so held.

(2) Where trustees acquire shares by way of credit purchase, those
shares may be held by the trustees in a suspense account and allocated to
participants no less rapidly than as the outstanding purchase moneys are
paid.

(3) Where the acquisition of ESOP shares by the trustees has been
funded by a grant by a participating company, the participating company
may require the trustees to appropriate any part of the shares to a suspense
account and to allocate such shares to participants in accordance with the
directions of the participating company over a period not exceeding six
years from the date of the grant.

5. The plan shall contain provisions by reference to which the
participants to whom it relates may be identified and shall provide for the
maintenance of records by way of an account of each participant’s
allocation of plan assets.

6.—(1) The plan shall contain provisions ensuring that no allocation or
further allocation of assets under the plan is made to any individual who
has or acquires a material interest in the grantor.

(2) For the purposes of this paragraph, a person shall be treated as
having a material interest in a grantor if he (whether individually or with
one or more associates) is—

(a) the beneficial owner of shares conferring a right to five per cent
or more of votes at any general meeting of the grantor; or
(b) able directly or indirectly to control any company which is the
beneficial owner of shares conferring a right to five per cent
or more of the votes at any general meeting of the grantor,

[The inclusion of this page is authorized by L.N. 87/2004}



EMPLOYEES SHARE OWNERSHIP PLAN 33

(3) In this paragraph “associate” means, in relation to a person—

(a) the spouse of that person;
(b) the minor child of that person;
(c) the minor grandchild of that person; and

(d) any partner of that person, where the shares in the grantor are
partnership assets.

Allocation
X Allocation
7.—(1) The plan shall provide an allocation formula with which trustees formula.
shall comply in allocating to the participants the assets acquired by the
trustees in their capacity as such:

1/2003
Provided that— S.9.

(a) where the allocation of particular shares is dependent upon the
making of a payment in respect of those shares, and there is a
default in the making of that payment, the trustees shall not be
required to allocate those shares in accordance with the allocation
formula;

(b) where the acquisition of shares by the plan has been financed
entirely by the participants” own contributions, the trustees may
allocate such shares to each participant in proportion to the
amount of that participant’s contribution.

(2) The allocation formula shall not discriminate between partici-
pants on any grounds other than one or both of the following—

(a) length of service with a participating company; or

(b) level of remuneration.

(3) The allocation formula shall be such that in its application it
does not result in the plan becoming a top-heavy plan.
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(4) The grantor may from time to time change the allocation
formula:

Provided that—

(a) the allocation formula shall at all times conform with sub-
paragraphs (2) and (3):

(b) the grantor shall forthwith notify the trustees and the Com-
missioner of any such change.

Trustees
Nature and i .
function of 8.—(1) The plan shall provide for the establishment of a body of
trustees. persons resident in Jamaica (“the trustees”)—

(a) who are rcquired by the plan to acquire ESOP shares with
moneys paid to them for that purpose;

(b) who arc under a duty to appropriate. in the prescribed manner.
shares acquired by them to participants in the plan; and

(¢) whose functions with respect to shares held by them are
regulated by a trust which is constituted under the law of
Jamaica and the terms of which are embodied in an instrument
which complies with the provisions of this Act.

(2) Trustees shall be either—

(a) a trust corporation who shall act in respect of prescribed
matters after consullation with a committee of at least three
persons; or

(b) not less than three individuals.

1/2003 (2A) Where there is more than one plan within a group and the
5.9.

trustees of those plans are trust corporations, a single trust corporation shall
be used as the trustee of all plans within the group.
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(3) The selection of trustees comprised of individuals or of
members of a committee under sub-paragraph (2) (a) shall be made as
follows—

(a) one shall be selected by participants in the prescribed manner;
(b) one shall be selected by the grantor;

(¢) any other shall be selected by agreement between the grantor and
the participants. and

(/) whenever a vacancy arises it shall be filled in the manner
required for the sclection of the trustee or committee member
being replaced.

(4) Trustees or members of the committee referred to in sub-

paragraph (2) (@) may be removed from office by the person or persons
having power under the plan to select them.

(5) Trustees shall—

(a) vote allocated shares in accordance with the directions of
participants ascertained in the prescribed manner; and

(b) vote unallocated shares, and shares in respect of which no
directions are received, in the same proportion as those shares
for which the trustees receive direction.
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(6) Trustees may for the purpose of defraying reasonable expenses
in administering the plan, appropriate such proportion of income earned on
unallocated plan assets as they think necessary for that purpose.

(7) Any money or money’s worth received by the trustees in
respect of or by reference to allocated shares shall be deemed to be
allocated assets.

(8) Where a trust corporation is appointed a trustee of a plan by a
grantor, then so long as it is functioning in that capacity, neither that
corporation nor any company in the same group as that corporation shall
function as a lender for the purpose of financing the acquisition of ESOP
shares or share options under that ptan,

(9) The plan may contain detailed provisions for the day to day
administration of the plan by the trustees and, without prejudice to the
generality of the foregoing, may provide for—

(a) the payment of—

(i) fees to the trustees for services rendered in adminis-
tering the trust; and

(i) payment of professional fees to any trustee who is a
person skilled in a profession and renders services
related to that profession to the plan;

(b) relieving or limiting a trustee’s liability in cases otherwisc than

in relation to any act of fraud or dishonesty committed by him;

(¢) the placing by the trustees of cash balances on deposit with any
bank or any licensee under the Financial Institutions Act;

(d) the entering into arrangements by the trustees for the acquisi-
tion of shares in the grantor (whether for cash or by way of
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credit purchase and whether funded by gramts, loans or
employee contributions) to be allocated to parlicipants in
accordance with the plan and such requirements as may be
preacribed; and

(¢) empowering the trustees to decline to effect the transfer of
the beneficial interest in shares if such a transfer would
render the plan top-heavy or result in a transfer of a beneficial
interest in ESOP shares to a person having a material interest
in the graptor within the meaning of paragraph 6 of this Part.

9. The plan shall provide that, as soon as practicable after any
shares have been allocaied to a participant, the trustees will give him
notice of the allocation-—

{a) specifying the number and description of those shares; and
(b) stating their initial market value.

10.—'{1) The plan shall contain a provision prohibiting the trustees
from disposing of any shares during the retention period (whether by
transfer to the participant or otherwise) except as provided in paragraph
1 (1) of the Third Schedule,

{2) The plan shall contain a provision prohibiting the trustees
from disposing of any shares after the end of the retention period and
before the release date except—

(@) pursuant to a direction given by or on behalf of the participant
or, if the circumstances so require, any other persen in whom
the beneficial interest in the shares is for the time being
vested; and

(?) by a transaction which would not involve sz breach of the
participant’s obligations under paragraph 3 (2} (&) of Part 1
of this Schednle.

11. The plan shall contain a provision requiring the trustees—

{7} subject to such requirements as may be prescribed with regard
to recovery of income tax, to pay over to the participant,
within sixty days of receipt, any money or money’s worth
received by them in respect of or by reference to any of the
shares allocated to him other than money’s worth consisting
of new shares consequent ©n a company reconstruction
pucsuant to paragraph 8 (1) of Part I of this Schedule;

(») to deal with any right in respect of shares allocated to a
participant only pursuant to a direction given by or on behalf
of the participant, or, if the circumstances so require, any
other in whom the beneficial interest in the shares
is for the time being vested; and

(¢) without prejudice to the provisions of paragraph 8 (6), where
money or money's worth is received by the trustees in respect
of or by reference to any ESOP shares which are unallocated,
to apply such money or money's worth towards the reduction
of any loan, or any unpaid purchase money, in respect of
those shares.
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Pm!;ile:‘iit@n 12. The plan shall provide that the trustees shall not enter into

iﬂomflm & any transaction whereby allocated plan assets may be encumbered in

agsels. respect of any liability, but may permit unallocated assets to be
encumbered in respect of any liability incurred in the course of the
acquisition by the plan of the unallocated assets,

Trustes to 13.—(1) The plan shall imposc an obligation on the trustees—
mainiain N .

records (#) to maintain such records as may be necessary to enable the
and inform trustees to carry out the requirements referred to in paragraph
participants. 11 {a); and

(b) where the participant becomes liable to income tax by reason
of the occurrence of any event affecting his interests under the
plan, to inform him of any facts relevant to determining that
lighility.

(2} Without prejudice to the general responsibilities of trustees,
nothing in sub-paragraph (1) shall preclude the trustees from engaging
the services of the grantor or any other competent person in the
performance of their duties under that sub-paragraph.

Valuation 14.~(1) The plan shall provide that-—-

of shares (7) where the shares of the grantor are not listed on a recognized
stock exchange an appraisal of their value shall be made by an
independent auditor in the prescribed manner at least once
per year :fs at intervals which do not exceed in any case
months;

(by subject to paragraph 3 (&) of Part II of the Third Schedule,
the value of such shares as determined by the most recent
of any such appraisal shall be applied as the value of those
shares for the purposes of any provision of this Act con-
templating or requiring that the value of such shares be
determined;

{c) the appraisal required by sub-paragraph (&) shall state the
value per share and the aggregate value of the ESOP shares
and, as the case may be, the shares which are the subject-
matter of the share options granted under a share option
plan; and

{d) the appraisal shall be communicated by the independent auditor
to the trustees, who shall give to each participant (including
individuals referred to in paragraphs 1 {2) and 3 of Part II
of the Third Schedule} notice of the value of the shares
allocated to or, as the case may be, held by such participant.

(2) Sub-paragraph (1) (b) shall not apply to the determination
of initial market value. PPy

% 15.—(1) The plan shall provide —
independent {@) for an annual report by an independent auditor, within four
auditor.

months after the end of each year of assessment, on the assels
and liabilities of the plan, and stating the value of the ESOP
shares and share options;
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(b) for an independent auditor to furnish a certificate in relation to
that plan’s compliance with the provisions of this Act during
that year of assessment.

(2) The report and certificate referred to in sub-paragraph (1) shall
be submitted by the independent auditor to the trustees who shall forthwith
deliver them to the Commissioner.

16. The grantor shall enter into an arrangement with the person engaged
to maintain the grantor’s register of members, whereby that person shall be
required to inform the trustees of the plan forthwith of any transfer of
shares in the grantor by a former participant in the plan which has resulted
in the former participant being no longer a shareholder of the grantor.

17. Subject to paragraph 2 of Part IV of the Third Schedule, a plan may
contain provisions in relation to the termination of the plan.

PART IlI. Share Option Plans

1.—(1) Except as provided in this Part, the provisions of Parts I and II
shall apply to a share option plan, that is to say, a plan which provides for
the acquisition of shares in a grantor through the grant of share options to
participants by the grantor. ‘

(2) The plan shall provide for the options to be granted directly to
the participants and that any shares issued to the participants pursuant to the
exercise of the options shall be issued directly to them without the
interposition of a trust.

(3) Paragraphs 3 and 5 of Part I shall not apply to share option
plans and paragraph 6 of Part I shall apply as if the reference to “ESOP
shares” were a reference to “shares the subject matter of a share option
under a share option plan”.

(4) Paragraph 6 of Part 11 shall apply to share option plans as if for
the word “allocation of assets” in sub-paragraph (1) there were substituted
the words “grant of share options”.

(5) Paragraph 7 of Part II shall apply to share option plans as if for
the word “trustees” there were substituted the word “grantor”.

(6) Paragraphs 8, 9, 10, 11, 12 and 13 of Part II shall not apply to
share option plans.
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2. The share option plans may provide for the price of the option and the
purchase price of shares on exercise of an option to be funded by—

(a) participants’ own funds; or

(b) grants or loans given to the participant by a participating
company; or

(¢) any combination of participants’ own funds and a grant or loan,
as the case may be, by the participating company.

3—(1) Subject to sub-paragraph (2), the share option shall be

exercisable not earlier than the second anniversary of the date of the option.

(2) Where a participant’s employment with a participating company

is terminated in specified circumstances the share option may be exercised
prior to the second anniversary of the date of grant.

(3) The price at which a participant may subscribe for shares on
exercise of the option (including any money paid by the participant in
acquiring the option) shall be no greater than the value of the shares at the
date of exercise of the option, determined in the prescribed manner.

4.—(1) The share option plan may provide that a person may exercise
rights under it after he has ceased to be an employee of a participating
company or may provide that an option shall expire upon the participant
ceasing to be an employee of a participating company other than in
specified circumstances.

(2) The share option plan shall not permit any person obtaining
rights under it to transfer such rights, but may provide that, if a person who
has obtained rights under it dies before exercising those rights, they may be

exercised by his personal representatives after the date of his death, but not
more than one year after that date.

SECOND SCHEDULE (Section 13)

The provisions of each of the following Parts in relation to income tax,
transfer tax and stamp duty shall apply to any plan conforming with the
requirements set out in each such Part.

The provisions shall apply cumulatively and relief may be granted, in
respect of a transaction, under more than one such provision to the extent
that those provisions apply to that transaction.

PART 1. General Benefits

1. Any dividends or other income paid to trustees in respect of ESOP
shares shall be exempt from income tax whether such dividends or income
are paid over to participants or are retained by the trustees to be applied in a
manner authorized by the plan.
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2. The following instruments shall be exempt from stamp duty—

(a) any document effecting an increase in the share capital of a
grantor exclusively to facilitate an issue of shares to a plan,
insofar as such additional shares are so issued within thirty days
of the said increase;

(b) any transfer of shares pursuant to a sale or gift of shares to a
plan, and any agreement providing for such a transfer and any
transfer of shares by trustees of a plan to participants
beneficially entitled to such shares;

{c) any transfer of the beneficial interest in ESOP shares between
participants and other eligible employees effected through an
internal market established under and operated in accordance
with the terms of a plan, and any agreement providing for such
transfer;

(d) any instrument establishing an employee share ownership plan
through the creation of a trust; and

(e) any mortgage, debenture, hypothecation or other security
instrument granted as collateral to secure repayment of a loan
applied in the acquisition by trustees of a plan of shares in a
grantor.

3. No transfer tax shall be payable in respect of any transfer described in
sub-paragraph (b), (c) or (d) of paragraph 2, or in respect of any capital
distributions paid over by trustees to a participants in respect of ESOP
shares allocated to him.

4. Participants and participating companies shall be allowed a deduction
equivalent to the amounts paid by them towards meecting the costs and
expenses of operating a plan for the purpose of ascertaining their
chargeable income or statutory income for the year of assessment in which
such amounts are paid.

PART Il. Tax Relief where acquisition of ESOP shares is
financed by Participants—General Requirements

1. The plan shall conform with the provisions of the First and Third
Schedules and otherwise comply with the provisions of this Act.

Acquisition of shares financed by bonus payments

2.—(1) A plan providing for the acquisition of shares out of bonus
payments to participants may provide that not less than a specified
percentage of any bonus payment made by a participating company to
participants in the plan shall be applied to the plan.
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(2) The amount to be so applied shall be paid by the participating
company forthwith to the trustees who shall use it (less any amount
which pursuant to the terms of the plan may be applied to other trust
purposes specified in the plan) to acquire shares in the grantor on behalf
of participants.

(3) In this paragraph “bonus” means any lump sum paid annually or
at other stated intervals over and above regular emoluments (whether by
virtue of a contract between the participating company and the participants
or by virtue of some collective agreement or other general understanding
between them, or between them and a trade union).

3. For the purposes of this Part, lump sum amounts of retroactive
emoluments may, from time to time and to the extent that the plan so
provides, be regarded as equivalent to a bonus.

4. The plan shall provide for the acquisition of ESOP shares by the
trustees within thirty days after receipt by them of the amount paid pursuant
to paragraph 2.

Acquisition of shares financed by salary deductions

5.—(1) A plan providing for the acquisition of shares financed by salary
deductions shall require that participants make an agreed contribution
towards the purchase of shares under the plan by means of deductions from
their emoluments, over an agreed period.

(2) The amount so deducted shall be paid by the grantor forthwith
to the trustees and not less than eighty-five per cent thereof or such other
percentage as may be prescribed shall be used by the trustees to acquire
ESOP shares on behalf of the participants.

6.—(1) Subject to paragraph 4 of Part II of the First Schedule, the plan
shall provide that—

(a) with respect to any deduction under paragraph 5, the trustees
shall acquire ESOP shares with the Funds so deducted within six
months of the date on which the deduction was made;

(b) the shares so acquired shall be allocated in proportion to the
amount received by the trustees in respect of such deduction
during each six month period; ‘
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(c¢) where a participant’s aggregate salary deductions exceed the
aggregate subscription price of the shares paid for therefrom, the
excess shall be held by the trustees and appropriated to the
participant’s cash account in the books of account of the plan;

(d) where shares are acquired by way of a credit purchase the
amounts deducted by the participating company from partici-
pants’ salaries shall be paid over to the trustees within fourteen
days of the date of such deduction and shall be used by the
trustees to pay off any amounts outstanding in accordance with
the terms of the credit purchase.

(2) The amounts in the cash accounts referred to in sub-paragraph
(1) (c) may, in accordance with the participant’s wishes, either—

(a) be used by the trustees at a later date to acquire shares in the
grantor for allocation to that participant; or

(b) e distributed to the participant.

(3) The amount in the cash accounts referred to in sub-paragraph
(1) (c) shall in the hands of the trustees or on conversion into ESOP shares
be exempt from income tax but shall become liable to tax if distributed to
or at the direction of the participant, and the trustees shall withhold tax
accordingly and pay it over to the Commissioner of Inland Revenue within
thirty days of the date of distribution.

(4) The provisions of sub-paragraphs (1) (c), (2) and (3) shall apply
to bonus payments and lump sum amounts of retroactive pay referred to in
paragraphs 2 and 3 in like manner as they apply to salary deductions.

Benefits to Participants

7. No income tax shall be payable by the participants upon the
acquisition of ESOP shares on their behalf by the trustees.

8.—(1) Any salary deductions or any bonus or lump sum amounts of
retroactive emoluments or any other income of a participant (whether or not
derived from his employment with a participating company) which are
applied in the acquisition of shares under the plan shall be exempt from
income tax.
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(1A) A participant shall be allowed a deduction equivalent to the
amount of any other money used by him in acquiring shares under the plan,
for the purpose of ascertaining his chargeable income or statutory income
for the year of assessment in which that other money is so used, so,
however, that such a deduction shall not be allowed in respect of the
proceeds of a loan which are so used if the participant will, in respect of
that loan, be allowed a deduction under paragraph 10 of Part I11.

(2) Where ESOP shares are subscribed for at less than their initial
market value, a participant allocated such shares shall not be liable to
income tax on the difference.

9.—(1) Subject to paragraph 10, upon a transfer of ESOP shares in any
year of assessment by the trustees at the request of a participant, the value
thereof as determined pursuant to paragraph 11, shall be brought into
account as income for the purpose of determining the statutory income or
chargeable income of the participant in that year of assessment for the
purposes of income tax as follows—

(a) 100% of the value where such transfer occurs in the first three
years after the date of allocation of such shares;

() 75% of the value where such transfer occurs in the fourth year
after that date;

(¢) 50% of the value where such transfer occurs in the fifth year
after that date;

(d) 25% of the value where such transfer occurs in the sixth year
after that date.

(2) A transfer of ESOP shares by the trustees at the request of a
participant more than six years after the date of first allocation of such
shares shall not render the participant liable to income tax in respect of such
transfer.

(3) A transfer of ESOP shares for the purpose of facilitating the
diversification of plan assets prescribed by Part III of the Third Schedule
shall, while the diversified plan assets remain vested in the trustees, be
disregarded for the purpose of sub-paragraph (1) of this paragraph.

(4) Where ESOP shares allocated to a participant have been
converted into other plan assets pursuant to any right of diversification then
for the purpose of sub-paragraph (1), such other plan assets shall be treated
as if they were ESOP shares with the same date of allocation as the ESQP
shares from which they were converted.
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(5) For the purpose of sub-paragraph (1), where the beneficial
interest in ESOP shares has been transferred on an internal market operated
pursuant to a plan, the date of allocation of such shares shall be the date on
which such shares were first allocated to a participant under the plan.

10. Where, prior to the release date, the shares are transferred by the
trustees at the request of the participant or his personal representative
consequent on termination of the participant’s employment in specified
circumstances there shall, in lieu of the provisions of paragraph 9, be
brought into account as income for the purpose of determining the statutory
income or chargeable income of the participant, an amount equivalent to
twenty-five per cent of the value of the shares as determined pursuant to
paragraph 11.

11. For the purposes of paragraphs 9 and 10, the value of shares shall
be the initial market value thereof or the value upon the transfer by the
trustees at the direction of the participant or his personal representative,
determined in the prescribed manner, whichever is less.

PART I1II. Tax Relief where acquisition of ESOP shares is
internally funded

Requirements

1. The plan must conform with the provisions of the First and Third
Schedules and otherwise comply with the provisions of this Act.

2. Where a participating company, whether by loan or grant, provides
funds for the acquisition of shares under a plan such funds shall be
disbursed by the participating company directly to the trustees and not less
than eighty-five per cent or such other percentage as may be prescribed of
such funds shall be utilized by the trustees to acquire ESOP shares on
behalf of participants and any amount not so utilized shall be applied to
other trust purposes specified in the plan.

3. Plans funded by loans or grants from participating companies
shall provide for the conversion of loan or grant proceeds into an
acquisition of shares in the grantor within sixty days of the making of the
loan or grant.
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Benefits to Participating Companies—Income Tax
4. Where in any year of assessment—

(a) a participating company makes loans of its funds to participants
for the purpose of purchasing or subscribing for shares of a
grantor to be acquired and held on behalf of such participants by
trustees of a plan;

() the terms of the loans comply with such requirement as may be
prescribed; and

(¢) the loans are in fact used for the purpose aforesaid,
then, subject to paragraph 5—

(d) in ascertaining the chargeable income or statutory income of the
participating company in each of the years of assessment during
which the loan is outstanding, there shall be allowed a deduction
equivalent to the sum so lent, divided by the number of years
comprising the term of the loan, so, however, that no further
deduction shall be allowed in respect of such loan once the full
amount of the loan has been so allowed as a deduction; and

(e) the interest paid to the participating company by the participant
in respect of such loans shall in the hands of the company be
exempt from income tax.

5.—(1) Subject to sub-paragraphs (2), (3) and (4), where in the year in
which a loan is made by a participating company to finance the acquisition
of ESOP shares, the board of directors of the grantor includes at least one
director elected by the participants, then in ascertaining the chargeable
income or statutory income of that participating company there shall, in
lieu of the deduction specified in paragraph 4, be allowed, in the year of

"assessment in which the loan is made and the next succeeding year of

assessment, a deduction equivalent to fifty per cent of the sum lent.

(2) If in either of the two years of assessment referred to in sub-
paragraph (1) the aggregate initial market value of shares allocated to
participants exceeds ten per cent of aggregate emoluments paid to
participants in that year of assessment by the participating company, then
sub-paragraph (1) shall not apply.

(3) Where such excess occurs—
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(@) in the first year of assessment. paragraph 4 shall apply;

(b} in the second year of assessment, that part of the Joan which
has not been claimed as a deduction in respect of the first
year of assessment may be claimed as a deduction n the
second and subsequent years of assessment comprising the
term of the loan in equal portions in each such ycar.

6~—(1) Where a participating company provides a grant of funds
to trustees of a plan to subscribe for or purchase ESOP shares, then
in ascertaining the chargeable income or statutory income of that
company there shall, in respect of the shares allocated to participants
in any year of assessment, be allowed a deduction in that year of
assessment equivalent 1o the portion of such funds as was used by the
trustees to acquire the shares.

(2) For the purposes of this paragraph and where shares are
issued to the trustees on terms whereby the amount payable by way
of subscription for such shares is less than the initial market value
thereof the amount of the difference shall be treated as a grant within
the meaning of sub-paragraph (1), and in respect of shares allocated
to participants in any year of assessment the aggregate difference in
respect of such shares shall be allowed as a deduction in ascertaining

the chargeable income or statutory income of the grantor in that year
of assessment,

7. The amount paid by way of dividends to trustees om ESOP
shares which are—

(z) acquired by trustees—
(i) by means of loans which qualify for income tax benefits
pursuant to parageaph 4; or
(ii) by means of a credit purchase; and
(b) held in a suspense account,
in any year of assessment shall be allowed as a deduction in ascertain-

ing the chargeable income or statutory income of the grantor for that
year of assessment.

Benefits 1o Participants—Income Tax

8.—1) A grant of funds by a participating company to trustees
of a plan to be applied in the acquisition of shares in tt!l’e geantor by
such trustees shall, as regards participants and to the extent that such
funds are so utilized, be exempt from income tax and the provisions
of paragraphs 7, 9, 10 and 11 of Part II shall apply.

(2) Any difference between the initial market value of shares
in the grantor allocated to a participant and the subscription moneys
paid in respect of the acquisition of such shares by the plan shall be
treated as a grant within the meaning of sub-paragraph (1).
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9.—(1) Save as provided in sub-paragraph (2), no income tax is
payable by a participant in respect of the interest differential emjoved
by a participant on a loan to him from a participating company to
(t})ef ap]lzrlicd in the acquisition of shares in the grantor by the trustees

a plan.

{2) Where shares in a grantor acquired by trustees of a2 plan
and allocated to a participant have been financed by a loan to the
participant by a participating company in accordance with paragraph
4, then upon a transfer of any ESOP shares in any year of assessment
by the trustees at the request of a participant the interest differential
enjoyed by the participant shall be brought into account as income
for the purpose of determining the statutory income or ohargeable
income of the participant in that year of assessment for the purposes
of income tax as follows—

(@) where the transfer occurs in the first three years after the
date of allocation of such shares, 100% of the inferest
differential enjoyed by the participant;

(p) where the transfer occurs in the fourth year after the date
of allocation of such shares, 75% of the interest differential
enjoyed by the participant;

{c) where the transfer occurs in the fifth year after the date of
allocation of such shares, 509% of the interest differential
enjoyed by the participant; and

(d) where the transfer occurs in the sixth year after the date of
allocation of such shares, 259 of the interest differential
enjoyed by the participant.

(3} A transfer of ESOP shares more than six years after the
date of allocation shall not render the participant liable to income
tax in respect of any interest differential enjoyed by him.

{4) Where prior to the release date ESOP shares are transferred
by the trustees consequent on termination of the participant’s employ-
ment in specified circumstances there shall be brought into account
as imcome for the purpose of determining the statutory income or
chargeable income of the participant, in lieu of the provisions of sub-
paragraph (2}, an amount equivalent to 25% of the interest differential
cnjoyed by the participant.

(5) For the purposes of this paragraph tbe interest differential
enjoyed by the participant means any difference, as at the date of
the relevant transfer, between—

(a) the total interest paid by the participant in respect of the
loan (or such part thereof as is ascribable proportionately
to the shares transferred) while the ESOP shares remained
unallocated; and

{p) the total interest which the Commissioner is satisfied would
have been payable by the participant in respect thercof had
the loan been made at market rates prevailing while such
shares remained unaliccated.
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(6) For the purposes of sub-paragraphs (2), (3) and (4), the term
“ESOP shares” shall be deemed to include any assets into which ESOP
shares are diversified, and such diversified assets shall be deemed to have
been allocated on the date that the ESOP shares from which they were
converted were allocated.

(7) The provisions of paragraph 9 (5) of Part II shall apply upon
any transfer referred to in sub-paragraph (2) of this paragraph as if the
references to “sub-paragraph (1)” in paragraph 9 (5) were references to sub-
paragraph (2) of this paragraph.

10. Where a participant has a liability in respect of a loan (whether or
not a loan from a participating company) that has been applied in acquiring
ESOP shares, in ascertaining the participant’s chargeable income or
statutory income for any year of assessment there shall be allowed a
deduction equivalent to the amount of any payments of principal and
interest made by the participant in respect of such loan during that year of
assessment.

PART IV. Tax Relief where acquisition of ESOP shares is
externally funded—Requirements

1. The plan shall conform with the provisions of the First and Third
Schedules and otherwise comply with the provisions of this Act.

2. Where a participating company borrows funds from a lender and
provides such funds, whether by way of loan or grant, for the acquisition by
the trustees of shares in the grantor, such funds shall be disbursed directly
to the trustees and not less than eighty-five per cent of such funds or such
other percentage as may be prescribed shall be utilized by the trustees to
acquire ESOP shares on behalf of participants; and any amount not so
utilized shall be applied to other trust purposes specified in the plan.

3. Loan proceeds received from a lender shall be converted by the
trustees into an acquisition of shares in the grantor within sixty days of the
receipt of the funds from the lender.

Benefits to Participating Companies—Income Tax

4. Where a participating company borrows funds from a lender and
makes such funds available by way of loan to participants for the purpose
of acquiring ESOP shares to be vested in the trustees of a plan, and as a
result the shares are so vested, then in ascertaining the chargeable income
or statutory income of the participating company in any year of assessment,
there shall be allowed a deduction equivalent to—

(a) 100% of interest payments made by the participating company in
that year of assessment in respect of such loans; and

[The inclusion of this page is authorized by L.N. 87/2004]
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() 25% of repayments of principal made by the participating
company in that year of assessment in respect of such loans.

S. In assessing the chargeable income of a participating company, there
shall be exempt from income tax any payments of interest in any year of

assessment made to that company by participants in respect of a loan
referred to in paragraph 4.

6. The tax benefits provided at paragraphs 4 and 5 shall only apply
where the loans to participants comply with such requirements as may be
prescribed.

7. Where a participating company borrows funds from a lender and
makes such funds available by way of a grant to the trustees of a plan for
the purpose of acquiring shares in the grantor to be vested in the trustees of
a plan, and as a result the shares are so vested, then in ascertaining the
chargeable income or statutory income of the participating company in any
year of assessment there shall be allowed a deduction equivalent to—

(@) 100% of repayments of principal and payments of interest made
by the participating company in respect of such borrowed funds
in the year of assessment in which the grant is made;

(b) 25% of repayments of principal and 100% of payments of
interest so made by the participating company in any sub-
sequent year of assessment,

and, to the extent that this deduction is not fully used in any year of
assessment, the participating company may carry forward the balance of
such deduction in subsequent years until it is fully used.

8. Where in a year of assessment in which the loan is made, the board
of directors of the grantor includes at least one director elected by the
participants, then in ascertaining the chargeable income or statutory income
of the participating company there shall, in lieu of the deduction specified
in paragraph 4 (b) or 7 (b) with respect to repayment of principal, be
allowed a deduction equivalent to fifty per cent of the repayment of
principal.

9. Where ESOP shares are acquired by trustees by means of loans
which qualify for income tax benefits pursuant to paragraph 4, and are then
held in a suspense account, the amount paid by way of dividends to trustees
on those shares in any year of assessment shall be allowed as a deduction in
ascertaining the chargeable income or statutory income of the grantor for
that year of assessment.

10. [Deleted by LN. 27D of 1995.]
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Bernefits to Participams—Income Tax

11.—{(1) Where shares in a grantor are acquired by the trustces of
a plan consequent on a participating company borrowing funds from a
lender and making those funds available to the trustees—

(¢} by way of grant, the provisions of paragraphs 7, 9, 10 and 11
of Part Il shall apply; and

(&) by way of a loan, the provisions of paragraph 9 of Part II1
shall apply.

{2) Whers a participating company borrows funds from
a lender and makes such funds available by way of a grant to
the trustees of a plan to be applicd in the acquisition of shares in the
grantor, the funds so granted (if so applied) shall not be subject to
income tax as emoluments of any of the participants.

Benefits to Lenders

12.—(1) Where a lender, or two or more lenders acting as =
syndicate, makes a loan to a participating company or the trustees of
a plan for the purpose of funding the acquisition by the trustees of
shares in the grantor and such shares are so acquired, then, subject to
sub-paragraph (2), 509, of the amount of interest payments received
by any such lender in any year of assessment in respect of that loan
shall, in the hands of the lender, be exempt from income tax.

(2) Where ESOP shares acquired by virtue of a loan referred
to in sub-paragraph (1) amount to 15% or more of the total value of
shares in the grantor, then the total amount of interest pa;

yrments
received by the lender in respect of that loan shall, in his hands be
exempt from income tax.

(3) Where at the end of any year of assessment loans referred
to in sub-paragraph (1} comprise not less than 39 of the total amount
of loans outstanding on the books of an authorized lender then in
assessing the income tax payable by that lender the applicable rate
of income tax shall be reduced by one percentage point for each 3%
of the total loans aforesaid outstanding at that date, so, however,

that the reduction under this provision shall not exceed five percentage
points.

{(4) For the purposes of this paragraph and paragraph 13
“authorized lender’” means—

(@) any bank operating under the Banking Act;

() any financial institution operating under the Financial Ingtitu-
tions Act;

(c) any building society;

[The inclusion of this page is authorized by L.N. 96/ 1998]
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(d) any society registered under the Co-operative Societies Act:
and

{e) such other person as the Minister may specify by order.

13. Where a lender assigns any loan referred to in paragraph 12 (i)
to another person, the assignee, and any further assignee, shall, while
the loan remains vested in him, enmjoy the lke income tax reliefs as
the lender pursuant to paragraph 12 in relation to that loan, 5o, how-
ever, that—

{a) the relief provided in paragraph 12 (3) shall not apply to any
assignee who is not an authorized lender; and

(b) this paragraph shall not apply if the assignee is the granior
or a member of the same group as the grantor,

Part V. Tax relief relating to Share Option Plans—Requiremenis

1.1} The plan shall conform with the provisions of Part III of
the First Schedule and paragraph 7 of Part II of the Third Schedule.

{2) In this Part, “option™ means an option under a share option
plan,
Bernefits to Farticipants

2. No income tax shall be payable by the participant after the
expiration of six years from the date of the grant in respect of the
amount ¢hereafter in this Part referred to as the “surplus value™) by
which the value of the shares at the date of exercise of the option,
determined in the prescribed manner, exceeds the aggregate of the
money or money's worth pai for the option and for the acquisition
of shares pursnant to the exercise thereof.

3. If an option is exercised within the period of six years mentioned
in paragraph 2 the surplus value shall be brought into account as
income for the purpose of determining the statutory income or charge-
able income of the participants for the purposes of income tax as
follows—

(a) 100% of the amount of such surplus value in the first three
years after the date of the grant of the option;

{b) 75% of the amount of such surplus value in the fourth year
after that date;

(c) 50% of the amount of such surplus value in the fifth year
after that date;

{d) 25% of the amount of such surplus valoe in the sixth year
after that date,

4. Where prior to the sixth anniversary of the date of the grant of
the option, the option is exercised consequent on termination of the
participant’s employment in specified circumstances the amount of the
surplus value shall be brought into account as income for the purpose
of determining the statutory income or chargeable income of the partici-
pant at the rate of 25% of that amount.

[The inclusion of this page is authorized by L.N. 96719981
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. 5. In so far as a loan to a participant by a pariticipating company

is applied by the participant in the acquisition of an option or shares

consequent on the exercise of the option no income tax shall be

Ea}'aﬂl_ﬁ by the participant in respect of any interest differential enjoved
Y .

6—(1) Where the acquisition of an option or of shares pursuant
to the exercise thereof has been financed by a loan to the participant
by a participating company, then upon an jssue of shares by the
grantor at the instance of the partioipant, the interest differential
enjoyed by the participant shall be brought into account as income
for the gurpcsc of determining the statutory income or chargeable
income of the participant for the purposes of this Act as follows—

(z) where the issue of shares occurs in the first three years after
% date of grant of the option, [00% of the interest differen-

*

{p) where the issue of shares occurs in the fourth year after the
grant of the option, 75% of the interest differential;

{c) where the issne of shares occurs in the fifth year after the
date of grant of the option, 509 of the interest differential;
and

(d) where the issue of shares occurs in the sixth year after the
date of grant of the option, 259, of the interest differential,

(2) An exercise of the option more than six years after the
date of grant of the option shall not render the participant liable to
income tax in respect of any interest differential enjoyed by him.

(3) Where prior to the sixth anniversary of the date of grant
of the option, the option is exercised consequent on termination of
the participant’s employment in specified circumstances, there shalt
be brought into account as income for the purpose of determining
the statutory income or chargeable income of the participant, in Heu
of the provisions of sub-paragraph (1), an amount equivalent to 259
of the interest differential enjoyed by the participant.

{4) For the purposes of this paragraph the interest differential
enjoyed by the participant mcans the difference as at the date of the
exercise of the option between—

{a) the total interest paid by the participant in respect of the
loan; and

(b) the total interest which the Commissioner is satisfied would
have been payable by the participant in respect thercof had
the loan been made at market rates prevailing over the period
of the joan.

I’I‘I:l?iﬁglﬁ;ﬁog of this page is awthorized by L.N. 96 1998]
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7. No income tax shall be payable by a participant in respect of
the acquisition by him of an option by reason of the fact that he pays
a8 congideration less than the market value thereof.

Benefits to Participating Companies

8. Where in any year a participating company makes a loan to
participants to finance the acquisition by the participants of an option
or the exercise thereof then in ascertaining the chargeable imcome
or statutory income of the participating company for the year in which
the loan is made, there shall be allowed a deduction equivalent to
the sum so lent, divided by the number of years comprising the tesm
of the loan. .

9. The interest paid to the participating company bg the icipant
in respect of such loans shall, in its hands, be exempt income tax.

10. The income tax relief mentioned in paragraphs 8 and 9 shall onl
apply where the loan mentioned in those paragraphs comply with su
requirements as may be prescribed.

General Benefits—Stamp Duty and Transfer Tax

11.—{1) Any iastroment creating an opfion shall be exempt from
stamp duty.

(2) I the option is exercised after the end of the period of six
years mentioned in paragraph 2 or consequent on termination of the
participant’s employment with a participating company in specified
circumstances, then any instrument effecting an allotment of shares J:ur-
suant to such exercise as aforesaid, shall be exempt from stamp duty.

12. No transfer tax shall be payable in respect of the grant of an
option or the acquisition of shares pursuant to the exercise thereof if—

(@) such acquisition takes place no earlier than six years after the
grant of the option; and

{b) upon the exercise of the option the shares arc issned to the
participant to whom the option was granted or to his personal
representative.

[The inctusion of this page is authorized by LM. 86/ 1998]
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13. The grantor shall be exempt from stamp duty in respect of any
instrument effecting an increase in authorized share capital applied for the
purpose of granting options.

PART VL

Tax relief relating to related enterprise participants
Requirements

1. A plan extending to related enterprise participants shall conform with
the provisions of the First and Third Schedules, and otherwise comply with
the provisions of this Act subject to the following modifications—

(a) for the purposes of the First and Third Schedules “retention
period”—
(i) in relation to ESOP shares allocated to a related enterprise

(i)

participant referred to in section 11 (1) (a), means the
period commencing with the date of allocation of those
shares to him and ending on the earliest of the second
anniversary of that date or the date of termination of that
participant’s employment with the related enterprise in
specified circumstances or the cessation of the significant
economic relationship between the related enterprise and
a participating company;

in relation to ESOP shares allocated to a related
enterprise participant referred to in section 11 (1) (b),
means a period commencing with the date of allocation
of those shares to him and ending on the earlier of the
second anniversary of that date or the cessation of the
significant economic relationship between the related

enterprise participant and a participating company;

(b) in paragraph 4 (1) of Part III of the First Schedule and in the
Third Schedule references to termination or cessation of
employment with a participating company shall be construed—

@

(i)

in the case of a participant referred to in section 11 (1)
(@), as a reference to termination or cessation of
employment with a related enterprise or, as the case
may be, cessation of a significant economic relationship
between the related enterprise and a participating
compaiy;

in the case of a participant referred to in section 11 (1)
(b), as a reference to cessation of a significant economic
relationship between that participant and a participating
company;

(¢) in the Third Schedule references to a term of employment with a
participating company shall be construed—

[The inclusion of this page is authorized by L.N. 87/2004)
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(i) in the case of a participant referred to in section 11 (1)
(a), as a reference to the period of employment of that
participant with a related enterprise ending with the
earlier of the termination of such employment or the
cessation of a significant economic relationship between
the related enterprise and a participating company; and

(ii) in the case of a participant referred to in section 11 (1)
(b), as a reference to the duration of a significant  eco-
nomic relationship between that participant and a
participating company.

Benefits to Participants—Income Tax

2. Paragraph 10 of Part Il and paragraphs 2 to 7 of Part V shall apply
save that references to termination of a participant’s employment with a
participating company shall be construed—

(a) in the case of a participant referred to in section 11 (1) (a), as a
reference to the earlier of the termination of his employment
with a related enterprise or the cessation of a significant
economic relationship between the related enterprise and a
participating company; and

(b) in the case of a participant referred to in section 11 (1) (b), as a
reference to the cessation of a significant economic relationship
between that participant and a participating company.

3. Parts I to V of this Schedule shall apply to related enterprise
participants in like manner as they apply to other participants.

THIRD SCHEDULE (Section 9)

Supplemental Rights and Obligations
PART 1. Distributions

1.—(1) Subject to paragraph 10 (1) of Part II of the First Schedule,
distribution to a participant of the assets allocated to him under a plan shall
occur not later than ninety days after the date on which the participant’s
employment with a participating company is terminated unless he is re-
employed before the end of such period by a participating company.

(2) Nothing in sub-paragraph (1) shall preclude a plan from
allowing a retired person to remain as a participant in the plan and in any
such case the participant may clect to defer the distribution to him; and if
any such election is made, distribution shall occur either within ninety days
after the participant calls for distribution or within ninety days after his
death, whichever is earlier.

2, A participant (or his personal representatives) shall have the right to
demand that the assets comprising his account balance be distributed to him
in specie.

[The inclusion of this page is authorized by L.N. 87/2004]
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3. Except in respect of ESOP shares the acquisition of which has been
financed entirely by way of a grant from a participating company, the plan
shall include a right in participants to call for a distribution of all or a
portion of their allocated plan assets within ninety days following the end
of the retention period applicable to such plan assets.

4. Where the acquisition of ESOP shares is financed entirely by way of
grant from a participating company, the provisions of paragraph 3 shall not
apply to those shares, but the plan shall include a right in participants to call
for a distribution of at least twenty-five per cent of those shares (or of any
assets into which those shares have been diversified) within ninety days
following the end of the retention period applicable to those shares.

PART II. Put Options

1.—(1) Where ESOP shares are not listed on a recognized stock
exchange, the plan shall provide each participant with an option (a “put
option”), enforceable in contract against the grantor in relation to the ESOP
shares which are distributed to him by the trustees of a plan being an option
giving the participant the right to require the grantor to purchase those
shares at their market value, as determined by an independent auditor in the
prescribed manner.

(2) In this Part references to a participant shall be deemed to
include references to an individual who, having been distributed all the
assets allocated to him under a plan, continues to hold some or all of those
assets while remaining in the employment of a participating company.

2.—(1) During the term of a participant’s employment with a partici-
pating company a put option shall—

(a) be exercisable by the participant in relation to ten per cent of his
aggregate allocation of ESOP shares within ninety days of the
expiry date of each successive three years commencing with the
date of the first allocation of ESOP shares to the participant; and

(b) cease to be exercisable during the term of his employment with a
participating company when he has exercised his put option in
relation to fifty per cent of the aggregate allocation of ESOP
shares.

(2) For the purposes of this paragraph “aggregate allocation of
ESOP shares” as respects any participant—

(@) means the aggregate amount of ESOP shares which at any
relevant date have been allocated to him regardless of whether,
prior to that date, any of those shares have been distributed to
him or whether he has exercised a put option in respect of any of
those shares;

[The inclusion of this page is authorized by L.N. 87/2004]
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(b) excludes ESOP shares which have been acquired through
trading on an internal market or which have been diversified into
other investments pursuant to the exercise of a diversification
option.

3. Where a participant ceases to be an employee of a participating
company the put option shall, in relation to the ESOP shares which have
been distributed to him, be exercisable by him or his personal
representatives—

(@) within two years of the date of a distribution consequent on
death or, in any other case within six months of the date of
distribution; or

(b) if the put option is not exercised pursuant to sub-paragraph (a),
then within sixty days of the receipt by him of notice given by
the trustees of the appraisal of the value of those shares next
following the appraisal which applied at the date of distribution.

4. For the purpose of facilitating the purchase of shares under this Part
the grantor in respect of the exercise of a put option—

(@) during the term of a participant’s employment with a partici-
pating company, may pay the purchase price in equal instal-
ments at intervals not more than 180 days apart, over a period
not exceeding three years; and

(b) after the termination of a participant’s employment with a
participating company, may pay the purchase price in equal
instalments at intervals not more than. 180 days apart, over a
period not exceeding five years. '

S. A plan shall provide that the grantor shall be contractually obliged to
pay interest at the rate prescribed by the Minister by order on any amounts
outstanding to the participant or a former participant, as the case may be, in
respect of the purchase of ESOP shares by the grantor pursuant to the
exercise of a put option,

6. In the case of ESOP shares the acquisition of which by the trustees is
financed by an external loan which is amortized by a participating company
without financial contributions from the participants, the right to exercisc
any put option shall be deferred until—

(@) such loan is fully amortized; or

(b) the expiration of six years after the date on which the loan is
made,

whichever is earlier.

7.—(1) Where shares which are acquired under a share option plan
are not listed on a recognized stock exchange the plan shall provide each
participant with an option enforceable in contract against the grantor
and exercisable when the participant ceases to be an employee of a

[The inclusion of this page is authorized by L.N. 87/2004]
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participating company, being an option giving the participant the right to
require the grantor to purchase such shares at a value determined by an
independent auditor in the prescribed manner.

(2) The option referred to in sub-paragraph (1) shall be exercised
by a participant within one year of his ceasing to be employed by a
participating company, or, if the participant has ceased to be an employee
of a participating company by reason of death, the option shall be exercised
by his personal representatives within two years after such cessation.

(3) The provision of paragraph 4 (b) shall apply on exercise of an
option provided for in this paragraph.

PART III. Diversification

1.—(1) Subject to the provisions of this paragraph, the plan shail
provide each participant with an option (“diversification option”) en-
forceable in contract against the grantor and exercisable during the term of
his employment with a participating company.

(2) The diversification option shall give the participant the right to
require the grantor to purchase the ESOP shares allocated but undistributed
to the participant at their market value as determined by an independent
auditor in the prescribed manner, so that the purchase price may be applied
by the trustees towards diversifying, in accordance with this Part, the assets
allocated under the plan to that participant.

(3) The diversification option shall—

(a) be exercisable in relation to such number of the participant’s
allocated but undistributed ESOP shares as the participant
may require, not exceeding ten per cent of such shares, within
ninety days of the end of each successive three-year period com-
mencing with the date of the first allocation of ESOP shares to
the participant under the plan; and

(b) be applicable to the extent only that the exercise of the diversi-
fication option would not reduce the ESOP shares in the
participant’s account with the plan below fifty per cent in value
of the participant’s allocated but undistributed plan assets.

(4) Where the plan provides for an internal market or where the
ESOP shares are listed on a recognized stock exchange, on the exercise of a
diversification option under this paragraph, the trustees shall, prior to
requiring the grantor to purchase the ESOP shares, seek a buyer for those
shares on the internal market or where applicable, on the recognized stock
exchange, or both, so, however that, if no such buyer is found within sixty
days after the date on which the option is exercised the grantor shall
forthwith purchase the shares in accordance with this paragraph.

{The inclusion of this page is authorized by L.N. 87/2004]
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(5) The provisions of paragraph 4 (a) of Part II shall apply in
respect of shares purchased by the grantor pursuant to this paragraph, and
paragraph 5 of Part II shall also apply as if the reference therein to “put
option” were a reference to “diversification option™.

2. For the purposes of diversification the trustees shall offer the par-
ticipant a choice of cash and not less than three prescribed categories of
investments into which his ESOP shares may be diversified.

3. Where the acquisition of shares under a plan is financed by an
external loan to a participating company, which funds are then made
available to the trustees by way of grant, so that the participants make no
financial contribution to such acquisition, the commencement of the
diversification option shall be deferred until—

{a) the loan is fully amortized; or
(b) the expiration of six years after the date on which the loan is
made,
whichever is the earlier.

4. The, diversification option shall not apply where a participant’s
allocated ESOP shares are less than $1,000 in value or such other amount
as may be prescribed from time to time.

5. On the exercise of a diversification option the grantor shall pay the
amount payable in respect of such option, being the whole of the purchase
price or the first instalment thereof, to the trustees within sixty days, or
such other period as may be prescribed, of the date of the exercise of such
option and the trustees shall forthwith—

(@) invest the amounts in the acquisition of assets within the
prescribed categories of investments or retain such amounts
in cash in accordance with the directions of the participant, and

(b) allocate the investments or cash to the participant’s account.

PART IV. General

1. Where the exercise of a put option or a diversification option or a
call option or a right of first refusal requires or permits the grantor
to purchase ESOP shares, the grantor may purchase such shares either
for the purpose of cancellation or for transfer to the trustees of the
plan who may then allocate the shares to new participants or to existing
participants or leave them unallocated until an appropriate time for
allocation in accordance with the terms of the plan.

2.—(1) In the event of the termination of a plan the assets of the plan
shall, after the liabilities in relation to the plan have been met, be
distributed to participants as soon as practicable.

(2) Alternatively, such assets may be retained by the trustees for
distribution to participants in accordance with the terms of the plan and the
tax reliefs applicable to the plan under this Act shall apply
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until such time as all assets of the plan are distributed or disposed of
in accordance with the terms of the plan.

3.—1) Where any of the shares acquired by the trustees of a plan
are funded by a loan to a participant and any of those shares are,
pursuant to the terms of the plan, held in a suspense account, then,
if there is a default by the participant in the repayment of the loan,
the grantor may—

(2) subject to sub-paragraph (2), cancel some or all of those un-
allocated shares; or

{B) leave some or all of the shares in the plan and treat them as
free from debt; or

{c) allow any other paricipant or perticipanis to assume all or
part of the outstanding liability in respect of the debt and
thereupon each such participant shall be allocated the shares
in respect of the amount of the debt discharged by him, as
and when such debt is discharged. .

_ (2) H the source of the funds of the loan referred to in sub-
paragraph (1) is a Joan made by lender to a participating company and
the lender has a security interest in the umallocated shares, the grantor
may not cancel the shares without the lender’s prior consent.

PART V. Other Rights and Restrictions

1.—{1) The grantor may subjeét ESOP shares or shares acquired by
a participant under a share option plan o a right of first refusal——

{d) in the case of ESOP ghares, in favour of the grantor or the
trustecs when the shares are distributed to participants or
their sgmona] representatives, that is to say, a right requiring
the 1e5 10 be offered to the granior or the trustees for
purchase by either of them; or

(b) in the case of shares acquired under a share option plan, in
favour of the grantor, that is to say a right requiring the
shares to be offered to the grantor for purchase by the grantor,

before the shares are offered for sale to any other person or before an
oﬁertopurchasethesharesbyanyoﬂ:erpemmisamed.‘

{2) The price and terms offered to the grantor or, as the casc
may be, the trustees pursuant to their right of first refusal shall be not
less favourable than the price and terms offered by a bona fide pur-
chaser making an offer in writing In good faith to purchase the shares.

(3) The maximum duration of ¢the right of first refusal shall be
thirty days after the proposed vendor gives written notice to the
grantor that an offer has been received.

(4) Sub-paragraph (1) shall not apply in the case of a sale by a
participant or his personal representative to another eligible employee.

{The inclusion of this puge is amtborized by LN. 95/1997)
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Parr VI. Call Options

1.—(1) Where ESOP shares or shares acquired by a participant
under a share option plan are not listed on a recognized stock exchange,
the grantor may subject such shares to an option (a “call option™)
whereby if the shares are distributed to a person who at the time of
such distribution or at any time thersafter ceases to be employaed
with a participating company—

(b) in the case of shares acquired under a share option plan,
require such person to sell his shares to the grantor or the
trustees; or

() in the case of shares acquired uvnder a share option plan,
the grantor mray require such person to sell his shares to the
grantor, '

at their market value as determined by an independent auditor in the
prescribed manner,

{2y The duration of the call option shall be no longer than one
year from the date of termination of the person’s employment and
the purchase price shall be paid within one year of the date of its
exercise,

(3) The grantor may purchase such shares either for the pur-
pose of cancellation or for tramsfer to the trustees of the plan who
may then allocate the shares to new participants or to existing partici-
pants or leave them unallocated until an appropriate time for allocation
m accordance with the terms of the plan.

ParT VII. Internal Market

1. The plan may provide for the creation of a market in the bene-
ficial interest in allocated ESOP shares, to be administered by or on
behalf of the trustees.

FOURTH SCHEDULE (Section 13)
Tax reliefs in relation to matters provided in the Third Schedule

1. In the ascertaining of its chargeable income or statutory income
the grantor shall be allowed a deduction for the amount paid to a
person by the grantor in a year of assessment pursuant to the exercise
of rights under a call option or a right of first refusal if the shares
purchased IL:gr the grantor are not cancelled but are transferred to the
trustees of the plan during the same year of assessment.

2. In the ascertaining of its chargeable income or statutory income
a grantor shall be allowed a deduction for amounts paid to a person
by the grantor in a year of assessment pursuant to the exercise by that

of rights under a put option or a diversification option, pro-
vided that if the plan is not a share option plan this deduction shall
only apply if the shares so purchased are not cancelled but are trans-
ferred to the trustees of the plan during the same year of assessment.

[The inclusion of this page is authorized by L.N. 95/1997]
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3. The deductions referred to in paragraphs 1 and 2 shall be allowed in
addition to other income tax relief provided under this Act.

4. Where in any year of assessment a grantor forgives repayment
of any loan in respect of ESOP shares pursuant to paragraph (3) (1) (b) of
Part IV of the Third Schedule, the amount so forgiven shall be treated as a
grant within the meaning of paragraph 6 of Part 111 of the Second Schedule
in the ascertaining of the chargeable income or statutory income of the
grantor in that year of assessment.

5. Transfers of ESOP shares effected in an internal market organized
and operated pursuant to the terms of a plan and instruments giving effect
to such transfers shall be exempt from transfer tax and stamp duty,
respectively.

FIFTH SCHEDULE (Section 16)
Limit on Income Tax Relief

1. As regards a participant. where the initial market value of shares
allocated to a participant in any year of assessment exceeds the exempted
amount, the amount of the excess shall be treated as chargeable income of
the participant:

Provided that—

(a) shares allocated to a participant after the end of a year of
assessment which have been financed by funds devoted to that
purpose in or in respect of that year of assessment shall be
deemed to have been allocated to the participant in that year of
assessment;

(b) this paragraph shall not apply if the market value of the shares so
allocated, as at the date of allocation, is less than the exempted
amount in relation to that participant

2.—(1) In the case of any plan that is not a group plan, the maximum
amount of relief from income tax (whether by way of deduction or
exemption) which may be claimed under the Second Schedule by the
grantor for any year of assessment shall be the amount which is equivalent
to ten percent of the aggregate emoluments of the participants in the plan in
respect of that year of assessment. so, however, that no account shall be
taken of the emoluments of any participants who are not allocated shares in
the plan in that year of assessment.

[The inclusion of this page is authorized by L.N. 87/2004]
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(2) In the case of a group plan the maximum amount of relief from
income tax which may be claimed in the aggregate under the Second
Schedule by the participating companies (including the grantor) for any
year of assessment—

(@)

®

shall be ten percent of the aggregate emoluments of all partici-
pants in the plan in respect of that year of assessment, so,
however, that no account shall be taken of the emoluments of
any participants who are not allocated shares in the plan in that
year of assessment;

shall be apportioned among the participating companies in the
ratio of the amounts which they would respectively have been
entitled to claim under the Second Schedule but for the limit
specified in sub-paragraph (a).

(3) If a plan has related enterprise participants, the maximum
amount of relief from income tax which may be claimed under the Second
Schedule by the grantor or by the participating companies in the case of a
group plan shall, as regards related enterprise participants—

@

®

referred to in section 11 (1) (a), be increased by an amount
equivalent to ten percent of their aggregate annual emoluments
from the related enterprise, so, however, that no account shall be
taken of any related enterprise participants who are not ..ilocated
shares in the plan in that year of assessment;

referred to in section 11 (1) (b), be increased by an amount
equivalent to ten percent of their aggregate chargeable income
attributable to the grantor or other participating company, so,
however, that no account shall be taken of the chargeable
income of any related enterprise participants who are not
allocated shares in the plan in that year of assessment.

3. For the purposes of paragraph 1, where any of the shares allocated to
a participant were acquired pursuant to a transaction at arms length and the
purchase price thereof was less than their initial market value, then for the
purposes of this paragraph the purchase price of those shares shall be
treated as their initial market value.

4.—(1) Where the total of the initial market value of share options
granted to a participant in a year of assessment (“the Grant Year’) exceeds
the exempted amount the following provisions of this paragraph shall have
effect and the application of paragraph 3 of Part V of the Second Schedule
is modified accordingly.

(2) Inrelation to a participant—

[The inclusion of this page is authorized by L.N. 87/2004)
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paragraph 3 of Part V of the Second Schedule shall apply only in
relation to the permitted amount of the surplus value (as defined
in paragraph 2 of the said Part V); and

any excess beyond the permitted amount shall be treated as
chargeable income of the participant for the year of assessment
in which the share option is exercised.

(3) In sub-paragraph (2) “permitted amount” means—

EA
the surplus value x —
MV

where “EA” means the participant’s exempted amount in
the Grant Year. and “IMV” means the aggregate initial
market value of the share options granted to the applicant
in the Grant Year.

(4) Inrelation to a participating company—

(@)

(®

(©)

the deduction which may be claimed in any year of assessment
by the company under paragraph 8 of Part V of the Second
Schedule in respect of any loan which has financed the
acquisition or exercise of any of such share options, shall be
reduced by the appropriate percentage;

for the purposes of sub-paragraph (a) the appropriate percentage
shall be derived by applying the following formula—

IMV — AE x 100

IMV
and for the purposes of this sub-paragraph—

“IMV” means the aggregate initial market value of the
share options granted to participants in the Grant
Year; and

“AE” means 10% of the aggregate annual emoluments paid
to those participants in the Grant Year; and

sub-paragraph (a) shall not apply unless IMV exceeds AE (as
defined in sub-paragraph (b)).

[The inclusion of this page is authorized by L.N. 87/2004}
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1/2003 5. In this Schedule—
S.9.

“exempted amount”—

(a) in relation to a related enterprise participant referred to in
section 11 (1) (b), means ten percent of such amount of that
participant’s chargeable income as is attributable to a
participating company,

(b) 1in relation to any other participant means the greater of—

(i) ten percent of that participant’s emoluments from
a participating company or a related enterprise; or

(ii) the maximum amount of income which is taxed at a
nil rate under section 30 (1) (a) of the Income Tax
Act;

“annual emoluments” means the emoluments chargeable to tax under
paragraph (c¢) of section 5 (1) of the Income Tax Act, so,
however, that for the purposes of this Schedule, that paragraph
shall be read and construed as if provision (viii) thereto were
deleted.

6. [Deleted by LN, 27D/1995)
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