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BE IT ENACTED by The Queen’s Most Excellent Majesty, by and
with the advice and consent of the Senate and House of
Representatives of Jamaica, and by the authority of the same, as
follows:—

Preliminary

1. This Act may be cited as the Proceeds of Crime Act, 2007, Short title
and shall come into operation on a day appointed by the Minister by e

notice published in the Gazette (hereinafter referred to as the ment
appointed day).

2—(1) In this Act— Inter-

pretation.
“Agency” means the Assets Recovery Agency referred to in
section 3;
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“authorised financial investigator” means—

(8 a member of the Constabulary Force so
designated by the Commissioner of Police;

(b) anofficer of the Agency; or

(c) anyother personso designated by the Minister:;
“benefit” includes any property, service or advantage;
“Court” means the Supreme Court;

“criminal conduct” means conduct occurring on or after the
appointed day, being conduct which—

(a) constitutes an offence in Jamaica; or

(b) occurs outside of Jamaica and would constitute
such an offence if the conduct occurred in Jamaica;

“Director” means the Director of the Assets Recovery Agency as
specified in section 3 (2);

“enforcing authority” means—

(a) theAgency, where it makes an application under
section 5(1) or takes proceedings under section
57;

(b) the Director of Public Prosecutions, where he
makes such an application;

“financial institution” means——
(a) abank licensed under the Banking Act;

(b) afinancial institution licensed under the Financial
Institutions Act;

(c) abuilding society registered under the Building
Societies Act;

(d) a society registered under the Co-operative
Societies Act;

(e) aperson who—

() engages in insurance business within the
meaning of the Insurance Act;
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(i) performs services as an insurance
intermediary within the meaning of the
Insurance Act,

but does not include an insurance consultant or an adjuster,

(f) aperson licensed under the Bank of Jamaica
Act to operate an exchange bureau,

(8 aperson licensed under the Securities Act as a
dealer or investment adviser,

(h) approved money transfer and remittance agents
and agencies as defined by section 2 of the
Bank of Jamaica Act;

(i) any other person declared by the Minister
responsible for national security, by order subject
to affirmative resolution, to be a financial
institution for the purposes of this Act;

“forfeiture order’” means an order under section 5 (2) (c) or (3)
(@)

“free property” means property in respect of which no forfeiture
order is in force under any other law;

“general criminal conduct” in relation to a defendant means all
the defendant’s criminal conduct occurring after the
appointed day;

“interim receiving order”” means an interim receiving order made
pursuant to regulations under this Act;

“offence concerned” means the offence referred to in section
5(1) or 52(1)a), as the case may require;

“overseas authority” means an authority in a country or territory
outside Jamaica, which has responsibility for—

(a) making a request to an authority in another
country or territory (including J amaica) to prohibit
dealing with relevant property; or
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(b} camying out an investigation into whether—

() property has been obtained as a result of
or in connection with criminal conduct;
or

() amoney laundering offence has been
committed,
“particular criminal conduct” in relation to a defendant means all

of the defendant's conduct, occurring on or after the
appointed day, which constitutes——

(@) the offence concerned;

(b) offences of which the defendant was convicted in
the same proceedings as those in which he was
convicted of the offence concerned; or

(c) offences which the Court will be taking into
consideration in sentencing the defendant for the
offence concerned;

“pecuniary penalty order’” means an order under section 5(3) (b);
“property” means all property wherever situate, including—

(A money;

(b) all forms ofreal or personal property; and

(¢) thingsinaction and other intangible or incorporeal
property;

“realizable property” means-—
() any free property held by the defendant; or
(b) anyfree property held by the recipient of a tainted
gift
“recipient of a tainted gift” means a person to whom the defendant
has made the gift;

“recoverable amount” means the amount payable under a
pecuniary penalty order;
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‘“vestraint order’’ means an order made under section 33.

(2) Agift, whether made before or after the appointed day, is
tainted if—
(a) whereacourt has decided that the defendant has a criminal
lifestyle—
() itwasmadebythe defendant at any time after the
first day of the period of six years ending with—

(A) the day when proceedings for the offence
concerned were started against the
defendant; or

(B) if there are two or more offences and
proceedings for those offences were
started on different days, the earliest of
those days; or

(i) it was made by the defendant at any time and
was of property which—

(A) was obtained by the defendant as a result
of or in connection with the defendant’s
general criminal conduct; or

(B) inwhole orinpart, directly orindirectly,
represented in the defendant’s hands,
property obtained by the defendant as a
result of or in connection with the
defendant’s general criminal conduct; or

(b) where a court has decided that the defendant does not have
acriminal lifestyle, the gift was made by the defendant at any
time after—

() the date on which the offence concerned was
committed; or

(i) the date of the earliest offence concerned, where
the defendant's particular criminal conduct consists
of two or more offences committed on different
dates.
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(3) For the purposes of subsection (2)—

(a) anoffence which is a continuing offence is committed on the
first occasion when it is found to be commiitted; and

(b) the defendant’s particular criminal conduct includes any
conduct that constitutes offences that the Court has taken
into consideration in deciding the defendant’s sentence for
the offence concerned.

(4) Where the defendant transfers property to another person
for a consideration the vatue of which is significantly less than the value
of the property at the time of the transfer—

(a) thedefendant is to be treated as making a gift; and

(b) theproperty givenisto be treated as such share in the property
transferred as is represented by the fraction—

() whose numerator is the difference between the
value of the consideration given and the value of
the property at the time of the transfer: and

(@ whose denominator is the value of the property
at the time of the transfer.

(5) Subsections (6) and (7) apply for the purpose of deciding
the value of a tainted gift and the material time is the time the court
makes its decision.

(6) The value at the material time of a tainted gift is the greater
of the following— '

(a) thevalue, at the time of the gift, of the property given, adjusted
to take account of later changes in the value of money;

(b) the value, at the material time, of the property found under
subsection (7).

(7) The property found under this subsection is—
(a) iftherecipient holds the property given, that property;

(b) if the recipient holds no part of the property given, any
property in the recipient’s hands which directly or indirectly
represents the property given;
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(c) ifthe recipient holds part of the property given, any property
in the recipient’s hands which directly or indirectly represents
the other part of the property given.

(8) The following rules apply in relation to property—

(a) property is held by a person if that person holds an interest
in the property;

(b) property is obtained by a person if that person obtains an
interest in the property;

(c) property is transferred by a person if that person transfers
or grants an interest in the property to another person;

(d) references to property held by a person include references
{0 property vested in that person’s trustee in bankruptcy
or liquidator;

(e) references to a beneficial interest in property held by a
person include references to an interest that would be held
by the person beneficially if the property were not vested
as described in paragraph (d);

() references to an interest in relation to land are references
to any legal estate or equitable interest or power;

(g) references to an interest in relation to property other than
jand include references to a right (including a right to
possession).

(9) References to sentencing a defendant for an offence include
references to dealing with the defendant otherwise in respect of the
offence, pursuant to the provisions of the Criminal J ustice (Reform)
Act.

(10) Nothing in section 5 (making of order), 6 (criminal
lifestyle), 7 (conduct and benefit), 8 (assumptions for determining
benefit from general criminal conduct, 9 (effect of forfeiture order),
10 (voidable transfers), 20 (reconsideration of case where no order
was made), 21 (reconsideration of benefit where no order was made),
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22 (reconsideration of benefit after order is made) or 30 (court’s
powers on appeal) refers to conduct occurring, offences committed
Or property transferred or obtained, before the appointed day.

(11) For the purpose of the exercise of any function under this
Act, where any sum of money is expressed in a currency other than
Jamaican dollars, that sum shall be taken to be the Jamaican dollar
equivalent calculated in accordance with the selling rate of exchange,
as determined by the Bank of Jamaica’s weighted average, as at the
end of the day of realization.

PART L. The Assets Recovery Agency
3.—(1) Inthis Act, the Assets Recovery Agency means—

(2) the Financial Investigation Division of the Ministry of Finance
and Planning; or

(b) any otherentity so designated by the Minister by order.

(2) The Chief Technical Director of the Financial
Investigation Division or, where another entity is designated as the
Agency under subsection (1), the person in charge of the operations
of that entity, shall be the Director of the Agency.

(3) The provisions of the First Schedule shall have effect as
to the conduct of the operations of the Agency with respect to the
exercise of its functions under this Act.

(4) The Agency shall have such functions as are conferred
upon it by this or any other enactment and may do anything
(including the carrying out of investigations) that is appropriate for
facilitating, or is incidental to, the exercise of its fimctions.

(5) The Agency shall give the Minister any advice or
assistance that the Minister reasonably requires and that—

(a) relates to matters connected with the operation of this
Act; and

(b} is designed to help the Minister to exercise his functions
$0 as to reduce crime.
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(6) The provisions of paragraphs 12 to 15 of the First First
Schedule have effect with respect to the disclosure of information Schedule.
to or by the Agency and the use of such information.

4.—(1) Every entity that has functions relating to the investigation C?ope_ration
or prosecution of offences shall cooperate with the Agency in the of entitics.
exercise of its functions.

(2) The Agency shall cooperate with the entities referred to
in subsection (1) in the exercise of any functions conferred on such
entities under this Act.

PART 1. Forfeiture Orders and Pecuniary Penalty Orders

5.—(1) Subject to subsection (9), the Court shall, upon the Making of
application of the Agency or the Director of Public Prosecutions, order:
act in accordance with subsection (2) if the Court is satisfied that
a defendant is—

(a) convicted of any offence in proceedings before the Court;
or

(b) committed to the Court pursuant to section 52 (committal
from Resident Magistrate’s Court with a view to making
forfeiture order or pecuniary penalty order).

(2) The Court shall—

(2) determine whether or not the defendant has a criminal
lifestyle and has benefited from his general criminal conduct;

(b) if the Court determines that the defendant does not have
a criminal lifestyle, determine whether or not the defendant
has benefitted from his particular criminal conduct; and

(c) identify any property used in or in connection with the
offence concemed and make an order that that property
be forfeited to the Crown.

(3) Where pursuant to subsection (2) the Court determines
that the defendant has benefitted from criminal conduct, the Court
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shall identify the property that represents the defendant's benefit
from criminal conduct, and—

(@) make an order that the property be forfeited to the Crown;
or

(b) order the defendant to pay to the Crown ap amount
(hereinafter referred to as the recoverable amount} equal to
the value of his benefits, assessed in accordance with the
provisions of this section and sections 6,7,8and 11.

(4} In considering whether a forfeiture order should be made
under this section, the Court shall have regard to—

(a) therightsand interests, if any, of third parties in the property;
(b) the gravity of the offence concemed;

(¢} any hardship that may reasonably be expected to be caused
lo any person by the operation of the order; and

(d) theusethatis ordinarily made of the property, or the intended
use of the property.

(5) Where the Court js satisfied that a forfeiture order should
be made under this section, but that the property or any part thereof or

(@) cannot, on the exercise of due dilj gence, be located;
(b) hasbeen transferred to a third party in circumstances which

forfeiture of the property;
(¢) islocated outside Jamaica;

(d) has been substantially diminished in valye or rendered
worthless; or

(e) hasbeen commingled with other property that cannot be
divided without difficulty,

the Court may, instead of orderin g forfeiture of the property or part
thereof, or interest therein, order the defendant to pay to the Crown an
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amount equal to the value of the property, part of interest, as the case
may be.

(6) Where the Court orders a person to pay an amount
under subsection (3)(b) or (5), that order shall be enforceable against
any free property of that person.

(7) The Court chall decide any question arising under
subsection (2), (3), (4) or (5) on a balance of probabilities.

(8) For the purposes of deciding whether a defendant has
benefitted from criminal conduct and identifying such benefit, the
Court shall take account of—

(a) conduct occurring up to the time when the Court makes its
decision; and
(b) property obtained up to that time.

(9) The Court may, at any time before making a final
determination under subsection (2), make an order for a valuation to
be carried out in relation to any property concerned in the
determination, and may give such ancillary directions as it considers
necessary for that purpose.

(10) In any case where the Court is satisfied—
(a) as to the matters referred to in subsection (1)(a) or (b);

(b) thatno application under subsection (1) has been made to
the Court in respect of the case; and

(c) itis appropriate to act under this subsection,

the Court may refer the case to the Director of Public Prosecutions,
along with the notes of evidence and the Court’s observations thereon,
for the purpose of considering whether an application ought to be
made under subsection .

(11) The enforcing authority shall—

(a) givenolessﬂmanfomteen dayswﬁttennoticeofanapplication
for a forfeiture order or pecuniary penalty order 0 the

11
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defendant and to any other person who the enforcing authority
has reason to beljeve may have an interest i the property
concemned in the application;

(b) cause a copy of the notice to be published in a daily
newspaper printed and circulated in Jamaica,

(12) Where an application is made for 3 forfeiture order
against property, g person who claims an interest in the property
may, before the order is made, apply to the Court for an order
under subsection (13).

Court is satisfied—.

(@) that the person was not in any way involved in the
commission of the offence; and

(b) where the person acquired the interest during or after the
commission of the offence, that he acquired the interest—

() forsufficient consideration; and

(i) without knowing or having reasonable grounds
lo suspect that, at the time he acquired it, the
property was tainted property.

(14) Subject to subsection (15), where 3 forfeiture order has
already been made against Property, a person who claims an interest

(15) A person who——

(a) had knowledge of the application for the forfeiture order
before the order was made; or
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(b) appeared at the hearing of that application,

shall not, except with the leave of the Court, be permitted to make
an application under subsection (14).

(16) A person who makes an application under subsection
(12) or (14) shall not give less than fourteen days’ written notice
thereof to the enforcing authority, who shall be a party to any
proceedings in respect of the application.

(17) An applicant or the enforcing authority may, in
accordance with rules of court, appeal to the Court of Appeal from
an order made under subsection (13).

(18) Where a petrson has obtained an order under
subsection (13) and—

(a) the period allowed by rules of court with respect to the
making of appeals has expired, the Attomney-General shall
act in accordance with subsection (19) on the application
of that person; or

(b) any appeal from that order made pursuant to subection
(17) has been determined in the person’s favour, the
Court of Appeal shall order that the Attorney-General act
in accordance with subsection (19).

(19) The Attorney-General shall direct that—

(a) the property or the part thereof to which the person’s
interest relates, be returned to the person; or

(b) an amount equal to the value of the person’s interest, as
declared in the order be paid to the person.

(20) For the purposes of subsection (13) “tainted property”,
in relation to the offence concerned and any other offence
constituting a course of criminal activity under section 6, means——

(a) property used in, or n connection with, the commission of
the offence; or

(b) property derived, obtained or realized directly, by the
person convicted, from the commission of the offence.

13
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6.—(1) Adefendant shall be regarded as having a criminal lifestyle
if the offence concerned-—

(a) isspecified in the Second Schedule;

(b) constitutes conduct forming part of a course of criminal
activity, from which the defendant obtains a benefit; or

(c) is committed over a period of at least one month and the
defendant has benefitted from the conduct which constitutes
the offence.

(2) Conduct forms part of a course of criminal activity if the
defendant has benefitted from the conduct and—

(a) inthe proceedings in which he was convicted, he was also
convicted of at least one other offence consisting of conduct
from which he has benefitted; or

(b} intheperiod of ten years ending with the day when those
proceedings were started (or, if there is more than one such
day, the earliest day) he was convicted on at least two
separate occasions of an offence consisting of conduct from
which he has benefitted. '

(3) In this section, “benefit’-—
(2) for the purposes of subsection (1 )}(b) is—

() benefit from conduct which constitutes the
offence;

(@) benefit from any other conduct which forms part
of the course of criminal activity and constitutes
an offence of which the defendant has been
convicted;

(iii) benefit from conduct which constitutes an offence
that has been or will be taken into consideration
by the Court in sentencing the defendant for an
offence mentioned in sub-paragraph (i) or (ii);

(b) forthe purposes of subsection (I)c)is—

() benefit from conduct which constitutes the
offence;
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(i) benefit from conduct which constitutes an offence
that has been or will be taken mnto consideration
by the Court in sentencing the defendant for the
offence mentioned in sub-paragraph (i).

(4) The Minister may by order subject to affirmative resolution
amend the Second Schedule.

7.—(1) Aperson benefits from conduct if he obtains a benefit
as a result of or in connection with the conduct.

(2) For the purpose of making a pecuniary penalty order, a
person who obtains a non-pecuniary advantage as a result of or in
connection with conduct shall be deemed to have obtained as a result
of or in connection with the conduct, a sum of money equal to the value
of the non-pecuniary advantage.

(3) References to property or a non-pecuniary advantage
obtained in connection with conduct, include references to property or
a non-pecuniary advantage obtained both in that and some other
connection.

(4) If a person benefits from conduct, his benefitis—

(a) forthe purposes of making a forfeiture order, the property
obtained as a result of or in connection with the conduct;

(b) for the purposes of making a pecuniary penalty order, the
value of the benefit obtained as a result of or in connection
with the conduct.

8 —(1) Subjectto subsection (3), where the Court determines under
section 5 that a defendant has a criminal lifestyle, the Court shall make
the assumptions listed in subsection (2) for the purpose of —

(a) determining whether the defendant has benefitted from his
general criminal conduct, and

(b) identifying his benefit from that conduct.
(2) The assumptions referred to in subsection (1) are that—

(a) anyproperty transferred to the defendant at any time after
the relevant day was obtained by him—

() asaresultofhis general criminal conduct; and

Conduct and
bernefit.

Assumptions
for deter-
mining
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criminal
conduct.
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(i) at the earliest time from which the defendant
appears to have held it;

(b) anypropertyheld by the defendant at any time after the date
of conviction was obtained by him—

() asaresultofhis general criminal conduct; and

() at the earliest time from which the defendant
appears to have held it;

(©) anyexpenditure incurred by the defendant at any time after
the relevant day was met from property obtained by him as
aresult ofhis general criminal conduct; and

(d) forthepurpose of valuing any property obtained, or assumed
to have been obtained, by the defendant, he obtained the
property free of any other interests in it.

(3) The Court shall not make an assumptton under subsection
2) inrelation to a particular property or expenditure if—
erty
(a) the assumptionis shown to be incorrect; or

(b) there would be a serious risk of injustice if the assumption
were made.

(4) Where the Court does not make one or more of the
assumptions set out in subsection (2), the Court shall state its reasons.

(5) For the purposes of this section—

(a) whereno previous forfeiture order or pecuniary penalty order
has been made against the defendant in relation to benefit
from general criminal conduct, the “relevant day”isthe first
day of the period of ten years ending with—

() the day when proceedings for the offence
concemed were started against the defendant; or

(@  if there are two or more offences and proceedings
for them were started on different days, the earliest
of those days;
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(b) where aprevious forfeiture order or pecuniary penalty order
has been made against the defendant in relation to benefit
from general criminal conduct—

() the“relevantday”isthe day when the defendant’s
benefit was calculated for the purposes of the last
such order; and

(@) subsection (2)(b)does not apply to any property
that was held by the defendant on or before the
relevant day,

(c) thedateofconvictionis—

() thedateon which the defendant was convicted
of the offence concerned; or

(i) if there are two or more offences and the
convictions were on different dates, the date of
the latest conviction.

9,—(1) Where aCourt makes a forfeiture order the Court may give Eifect of

such directions as are necessary or convenient for giving effect to the forfeiture
order. '

(2) Subject to subsection (3), where the Court makes a
forfeiture order against any property, the property vests absolutely in
the Crown by virtue of the order.

(3) Where property against which a forfeiture order has
been made is subject to the Registration of Titles Act—

(2) theproperty vests in the Crown in equity but not at law ufitil
the applicable registration requirements have been complied
with;

(b) the Crown is entitled to be registered as owner of the
propetty;

(c) the Commissioner of Land Valuation has power on behalf
of the Crown to do, or to authorize the doing of anything
necessary or convenient to obtain the registration of the
Crown as owner, including the execution of any instrument
required to be executed by a person transferring an interest
in that kind of property.
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(4) Where the Court makes a forfeiture order against
property—

(a) the property shall not, except with the leave ofthe Court
and in accordance with any directions of the Court, be
disposed of or otherwise dealt with by or on behalf of the
Crown, before—

(1)  the date on which the period allowed for making
an application under section 5 (14) (application
in respect of third party interests) expires without
an application having been lodged;

() therelevant appeal date; or

(i) in the case of an absconding defendant, the
relevant period within the meaning of section 28
(variation of order where defendant ceases to be
an absconder),

whichever is the later:

(b) if, after the relevant appeal date, or relevant period, as the
case may require, the order has not been discharged, the
property may be disposed of and the proceeds applied or
otherwise dealt with in accordance with the directions of the
Attomey-General.

(5) Without prejudice to the generality of subsection (4)(b),
the directions that may be given pursuant thereto include a direction
that property is to be disposed of in accordance with the provisions of
any enactment specified in the direction.

(6) Where the Court orders that property, other than money,
be forfeited to the Crown the Court shall specify in the order the amount
representing the value of the property pursuant to the valuation carried
out under section 5(9). '

(7) Inthis section, “relevant appeal date” means—

(a) the date on which the period allowed by rules-of court for
the lodging of an appeal against—

(i) aperson’s conviction;
(W) the making of a forfeiture order; or
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(i) an orderunder section 5 (13) (orders in respect
of third party interests),

whichever is the later, expires without an appeal having been
lodged; or
(b) whereanappeal is lodged against—

() aperson’sconviction;

(i) themakingofa forfeiture order; or

(i) an order under section 5 (13) (orders in respect
of third party interests),

the date on which the appeal lapses in accordance with the rules
of court or is finalty determined, whichever is the later.

10. The Court may—
(a) before making a forfeiture order; and

(b) inthe case of property in respect of which a restraint order
was made, where a copy of the order was served in
accordance with section 33,

set aside any conveyance or transfer of the property that occurred after
the seizure of the property or the service of the restraint order, unless
the conveyance or transfer was made for valuable considerationto a
person acting in good faith and without notice.

11.—(1) The provisions of this section shall apply with respect to
determining the value of property for the purposes of a pecuniary penalty
order.

(2) Valuations under this section shall be determined pursuant
to a valuation carried out under section 5(9).

(3) Subject to subsection (4), for the purpose of deciding the
value at any time of property then held by a person—

(a) thevalue ofthe property is the market value of the property
at that time; or

(b) ifatthattime another party holds an interest in the property,
the value of the property in relation t'o the person is the
market value of the person’s interest at that time, ignoring
any lien or encumbrance on the property.
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(4) The provisions of subsections (5)to(7) shall apply for the
purpose of deciding the value of property obtained by a person as a
result of or in connection with the person’s criminal conduct, and the
material time is the time when the court makes its decision.

(5) The value of the property at the material time is the greater
of the following—

(@) thevalueofthe property, at the time when the person obtained
it, adjusted to take account of later changes in the value of
money; or

(b) the value, at the materia] time, of the property found under
subsection (6).

(6) The property found under this subsection is as follows—
(2) ifthe person holds the property obtained, that property;

(b) if the person holds no part of the property obtained, any
other property in the person’s possession which directly or
indirectly represents the property obtained;

(c) ifthe person holds part of the property obtained, any other
property in the person’s possession which directly or indirectly
represents the other part of the property obtained.

(7) The references in subsection (5)(a) and (b) to the value
are to the value determined in accordance with subsection (3).

12.—(1) Subject to the provisions of this section, the amount ordered
to be paid under a pecuniary penalty order or an order under section
5(5) shall be paid forthwith upon the making of the order.

(2) If the defendant satisfies the Court making the order that
the defendant needs additional time 1o pay the amount ordered to be
paid, the Court may specify, in the order, the period within which payment
shall be made.

(3) The period specified under subsection (2)—
(a) shall start from the date on which the order is made; and
(b) shall not exceed six months from that date.
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(4) The Court may, upon the application of the defendant,
extend the period referred to in subsection (3) for such longer period
as the Court considers fit, not exceeding twelve months from the date
on which the order is made.

(5) The Court shall not grant additional time under subsection
(2), or an extension under subsection (4), unless the Court gives the
enforcing authority an opportunity to make representations.

(6) A person who fails to pay any amount required to be paid
by that person under a pecuniary penalty order or an order under
section 5(5), within the time allowed under this section for such
payment, commits an offence and is liable upon conviction before a
Resident Magistrate to imprisonment for a term not exceeding five
years.

13. —(1) Where the amount required to be paid by a person under
a pecuniary penalty order or an order under section 5(5) is not paid
within the time required under section 12—

(a) that person is liable to pay interest on the amount in
accordance with the provisions of this section; and

(b) such interest shall be recoverable as if it were part of the
amount required to be paid under the order.

(2) Interest payable under this section shall be—

(a) forthe period for which the amount remains unpaid after it is
required to be paid under section 12; and

(b) attherate for the time being applicable in relation to judgment
debts under section 51 of the Judicature (Supreme Court)
Act.

(3) For the purposes of this section, no amount shall be
construed as required to be paid under section 12 if—

(a) anapplication has been made under section 12(4);
(b) theapplication has not been determined by the Court; and

{c) the period of twelve months from the date on which the
pecuniary penalty order or an order under section 5(5), as
the case may be is made has not ended.
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14.—(1) Subject to subsection (2), the Court shall not take any
forfeiture order or pecuniary penalty order into account in deciding the
appropriate sentence for a defendant.

(2) Inrespect of the offence concerned, the Court shall take
account of the forfeiture order or pecuniary penalty order, as the case
may be, before—

(a)
(b)

imposing a fine on the defendant; or

making an order falling within subsection (3).

(3) The orders falling within this subsection are—

(@

(b)
(©)

an order involving payment by the defendant, other than an
order for restitution or the payment of compensation under
any other law;

a forfeiture order under the Dangerous Drugs Act;

any other order prescribed by the Minister by order subject
to affirmative resolution.

(4) The Court shall act in accordance with subsection (5) if the

Court—

(a)

(b)

makes both a forfeiture order or pecuniary penalty order
and an order for restitution or the payment of compensation
under any other law, against the same person in the same
proceedings; and

believes that that person does not have sufficient means to
satisfy both the orders in full.

(5) The Court shall—

(@)

(b)

determine the amount which the Court believes will not be
recoverable under the compensation order because of the
insufficiency of the person’s means; and

direct that such amount is to be paid out of any sums
recovered under the forfeiture order or pecuniary penalty
order, as the case may be.
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15. —(1) The Court may— Postpone-

ment.

(a) proceed under section 5 before sentencing the defendant
for the offence concerned; or

(b) postpone proceedings under section 5 for a specified period
(hereinafter referred to as the postponement period).

(2) The Court may extend the postponement period:

Provided that the postponement period, including any such
extension, shall not, save in exceptional circumstances, exceed—

(a) two years from the date of the defendant’s conviction for the
offence concemed; or

(b) where the defendant appeals against the conviction, three
months from the date on which that appeal is finally
determuned.

(3) For the purposes of subsection (2), if there are two or
more offences and the convictions for those offences are on different
dates, the date of conviction is the date of the latest conviction.

(4) Apostponement or extension under this section may be
made-—

(a) ontheapplication of the defendant;
(b) on the application of the enforcing authority; or
(c) bythe Court of its own motion:

Provided that an application for an extension shall be made before
the end of the postponement period.

(5) Aforfeiture order or pecuniary penalty order shall not be
invalidated only on the ground that there was a defect or omission in the
procedure relating to the application for or the granting of a
postponement:

Provided that this subsection shall not apply if, before it made
the order, the Court—

(a) imposeda fine;
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(b) made an order falling within section 14(3); or

(c) made an order for restitution or compensation under any
other law,

against the defendant.

16.—(1) Where the Court postpones proceedings under section 5,
the Court may proceed to sentence the defendant for the offence
concemed:

Provided that the Court shall not, during the postponement period—
(a) imposeafine,
(b) make an order falling within section 14(3); or

(¢) make an order for restitution or compensation under any
other law,

against the defendant.

(2) The Court may, at any time within twenty-eight days after
the end of the postponement period, vary the sentence passed under
subsection (1) by imposing a fine or making an order referred to in
subsection (1)(b) or (c) against the defendant.

(3) For the purposes of any appeal against sentence, a sentence
that is varied under subsection (2) shall be deemed to have been 1mposed
on the day on which it is so varied.

17.—(1) Ifthe Court is proceeding under section 5—
(a) - inresponse to an application by the enforcing authority; or

(b) inpursuance of section 20,21 or 22, the enforcing authority
shall give the Court a statement of information within the
period specified by the Court.

(2) Where the enforcing authority alleges that—

(a) the defendant has a criminal lifestyle, the statement of
information required under this section shall state the matters
which the enforcing authority believes are relevant as to—

() whether the defendant has a criminal lifestyle;
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() whether the defendant has benefitted from his
criminal conduct;

() identifying the defendant’s benefit from his
criminal conduct;

(tv) the making by the Court of a required assumption
under section 8; and

(v) the making by the Court of a decision that such
an assumption should not be made having regard
to the circumstances;

(b) the defendant does not have a criminal lifestyle but has
benefitted from particular criminal conduct, the statement
of information required under this section shall state the

matters which the enforcing authority believes are relevant

as to—

()  whether the defendant has benefitted from that
particular crimina] conduct; and

(i) identifying the defendant’s benefit from the
conduct.

(3) Where the enforcing authority gives the Court a statement
of information, the enforcing authority—

(a) may at any time give the Court a further statement of
information; and

(b) if the Court so orders, shall give the Court a further
Statement of information within such time as may be
specified by the Court.

(4) A copy of the statement of information shall be served
on the defendant and any person who the enforcing authority has
reason to believe has an interest in property which is the subject of
proceedings for a forfeiture order.

18.—(1) Where a statement of information is given to the Court
under section 17, the Court may order the defendant, within a period
specified by the Court—

(a) toindicate the extent to which the defendant accepts each
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allegation in the statement of information; and

(b) sofarasthe defendant does not accept such an allegation,
to give particulars of any matters on which he proposes to
rely.

(2) Ifthe defendant indicates to the Court that he accepts, to
any extent, an allegation in a statement of information, the Court may
treat the acceptance as conclusive of the matters to which it relates for
the purpose of deciding the issues referred to in section 17(2)(a) or (b),
as the case may be.

(3) Ifadefendant fails inany respect to comply with an order
made under subsection (1), the defendant may be treated, for the
purposes of subsection (2), as accepting every allegation in the statement
of information except any allegation—

(a) inrespectofwhichhe has complied with the order; and

(b) thatthe defendanthas benefitted from his general or particular
criminal conduct.

(4) No acceptance under this section of an allegation referred
to in subsection (3)(b) is admissible in evidence in proceedings for an
offence.

(5) For the purposes of this section an allegation may be
accepted, or particulars may be given, in a manner ordered by the
Court.

19.—(1) Where the enforcing authority accepts to any extent an
allegation made by the defendant—

(a) inrespondingtoa statement of information pursuant to an
order under section 18; or

(b) inanyother statement given to the Courtin relation to any
matter relevant to identifying the defendant’s benefit from his
criminal conduct, :

the Court may treat the acceptance as conclusive of the matters to
which it relates.

(2) For the purposes of this section, an allegation may be
accepted in a manner ordered by the Court.
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(3) No allegation referred to in this section, which amounts to
an admission by the defendant that he has benefitted from criminal
conduct, is admissible in evidence in proceedings for an offence.

20.-—(1) Subject to the provisions of this section, the Court shall
act in accordance with section 5(2) (determination whether to make a
forfeiture order or pecuniary penalty order) if—

(a) anyoftheconditions referred to in section 5(2)(a) or (b) are
satisfied but no Court has proceeded under that section;

(b) there is evidence which was not available to the enforcing
authority on the relevant date;

(c) before the end of the period of ten years starting with the
date of conviction, the enforcing authority applies to the Court
to consider that evidence; and

(d) after considering the evidence the Court is satisfied that it is
appropriate to proceed under section 5.

(2) If the Court has already sentenced the defendant for the
offence concerned, section 5 has effect as if the defendant’s particular
criminal conduct included conduct that constitutes an offence which the
Court has taken into consideration in deciding the defendant’s sentence
for the offence concerned.

(3) Instead of applying the provisions of section 5(8), the Court
shall take account of the following for the purpose of determining the
defendant’s benefit—

(a) conduct occurring before the relevant date;
(b) property obtained before that date;

(c) property obtained on or after that date, if the property was
obtained as a result of or in connection with, conduct
occurring before that date.

(4) For the purposes of section 8—

(a) the assumptions referred to in section 8 (2)(a) and (b) shall
not apply to property first held by the defendant on or after
the relevant date;
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(b) the assumption referred to in section 8(2)(c) shall not apply to
expenditure incurred by the defendant on or after the relevant
date; and

(c) the assumption referred to in section 8(2)(d) shall not apply
to property obtained, or assumed to have been obtained, by
the defendant on or after the relevant date.

(5) The recoverable amount for the purposes of a pecuniary
penalty order is such amount as—

(a) the Court thinks just; and
(b} does not exceed the amount found under section 5(3)(b).

(6) In arriving at the just amount under subsection (5), the Court
shall have regard in particular to—-

(a) the amount found under section 5 (3Xb);

(b) any fine imposed on the defendant in respect of the offence
concerned;

(¢) anyorder which—
()  falls within section 14(3);

(i) has been made against the defendant in respect of
the offence concerned; and

(i) has not already been taken into account by the
Court in deciding what is the free property held by
the defendant for the purposes of section 5(3)(b);

(d) anyorder for restitution or the payment of compensation, made
against the defendant in respect of the offence concerned
under any other law,

(7) Section 14(4) and (5) shall not apply if an order for restitution
or the payment of compensation has been made against the defendant
under any other law, in respect of the offence concerned.

(8) For the purposes of this section—
(@) therelevant dateis—

()  ifthe Court made a decision not to proceed under
section 5, the date of that decision; or
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(i) ifthe Court did not make such a decision, the
date of conviction;

(b) the date of conviction is—

() thedate on which the defendant was convicted
of the offence concerned; or

(i) if there are two or more such offences and the
convictions were on different dates, the date of
the latest conviction.

21.—(1) This section applies where—
(a) inproceeding under section 5 the Court decides that—

(i) thedefendanthas acriminal lifestyle but has not
benefitted from his general criminal conduct; or

() the defendant docs not have a criminal lifestyle
and has not benefitted from his particular criminal
conduct;

(b) there is evidence that was not available to the enforcing
authority when the Court decided that the defendant had not
benefitted from the criminal conduct,

(c) before the end of the period of ten years starting with the
date of the conviction, the enforcing authority applies to the
Court to consider the evidence; and

(d) after considering the evidence the Court concludes that it
would have decided that the defendant had benefitted from
the criminal conduct if the evidence had been available to it.

(2) Ifthis section applies, the Court—

(a) shall, subject to the provisions of this section, make a fresh
decision under section 5 as to whether the defendant has
benefitted from his general or particular criminal conduct;
and

(b) may make a forfeiture order or a pecuniary penalty order
under that section.

(3) If the Court has already sentenced the defendant for the
offence concerned, section 5 has effect as if the defendant’s particular
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criminal conduct included conduct that constitutes offences which the
Court has taken into consideration in deciding the defendant’s sentence
for the offence concerned.

(4) In deciding whether the defendant has benefitted from
conduct and identifying such benefit, the Court shall take account of-—

(a)

(b)
(©)

conduct occurring before the date of the original decision
that the defendant had not benefitted from the defendant’s
general or particular criminal conduct;

property obtained before that date; and

property obtained on or after that date if it was obtained as
aresultofor in connection with the conduct occurring before
that date.

(5) For the purposes of applying the provisions of section 8,
the assumptions referred to in—

(a)

(b)

(©)

section 8(2)(a) or (b), shall not apply to property first heid
by the defendant on or after the date of the ori ginal decision
that the defendant had not benefitted from his general or
particular criminal conduct;

section 8(2)(c), shall not apply to expenditure incurred by
the defendant on or after that date; and

section 8(2)(d), shall not apply to property obtained, or
assumed to have been obtained, by the defendant on or after
that date.

(6) Therecoverable amount for the purposes of a pecuniary
penalty order is such amount as—

(a)
(b)

the Court thinks just; and

does not exceed the amount found under section 5(3XD).

(7) Inarriving at a just amount for the purposes of subsection
(6), the Court shall have regard in particular to—-

(@)

the matters specified in section 20(6)(a) to (c); and
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(b) any order for the payment of compensation made against
the defendant, in respect of the offence concerned, under
any other law.

(8) Section 14(4) and (5) shall not apply where an order for
the payment of compensation under any other law has been made against
the defendant in respect of the offence concerned.

(9) The date of conviction is the date found by applying section
20(8)(b).
22.—(1) The Court shall act under this section if—

(a) aCourt has made a forfeiture order ora pecuniary penalty
order;

(b) there is evidence which was not available to the enforcing
authority at the relevant time;

(c) the enforcing authority believes that if the Court were to
identify the defendant’s benefit in pursuance of this section-—

@) inthe caseofa forfeiture order, it would identify
property not taken into account by the Court that
made the forfeiture order; or

(i) in the case of a pecuniary penalty order, the
amount of the defendant’s benefit would exceed
the relevant amount found by the Court that made
the pecuniary penalty order;

(d) before the end of the period of ten years starting with the
date of conviction, the enforcing authority applies to the Court
to consider the evidence; and

(e} after considering the evidence the Court believes it is
appropriate to proceed under this section.

(2) The Court shall, subject to the provisions of this section,
make a fresh identification of the defendant’s benefit from the conduct
concemed.

(3) If a court has already sentenced the defendant for the
offence concerned, section 5 has effect as if the defendant’s particular
criminal conduct included conduct that constitutes offences which the
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court has taken into consideration in deciding his sentence for the offence
concerned.

(4) Inidentifying the defendant’s benefit from criminal conduct,
the Court shall take account of—

(2) conduct occurring up to the time the Court decided the
defendant’s benefit for the purposes of the forfeiture order
Or pecuniary penalty order;

(b) property obtained up to that time; and

(c) property obtained after that time if such property was obtained
as a result of or in connection with conduct occurring before
that time.

(5) For the purposes of applying the provisions of section 8,
the assumptions referred to in—

(2) section 8(2)(a) or (b), shall not apply to property first held
by the defendant after the time the Court decided the amount
of his benefit for the purposes of the forfeiture order or
pecuniary penalty order;

(b) section 8(2)(c), shall not apply to expenditure incurred by
the defendant after that time;

(¢) section 8(2)(d), shall not apply to property obtained, or
assumed to have been obtained, by the defendant after that
time,

(6) In the case of a forfeiture order, if any property
identified pursuant to subsection (2) (fresh identification of the
defendant’s benefit) was not included in the forfeiture order, the
Court may vary the order to include that property.

(7) In the case of a pecuniary penalty order, if the amount
found pursuant to subsection (2) exceeds the relevant amount—

(2) the Court shall make a fresh calculation of the
recoverable amount for the purposes of section 5(3Xb);
and

(b) if the fresh calculation of the recoverable amount exceeds
the amount required to be paid under the pecuniary
penalty order, the Court may vary the order by
substituting for the amount required to be paid, such
amount as the Court thinks just.
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(8) In applying subsection (6) or (7), the Court shall have
regard in particular to—

(a) any fine imposed on the defendant for the offence concerned,;
(b) anyorderwhich—
(i) falls withinsection 14 (3);

(i) hasbeen made against the defendant in respect
of the offence concerned; and

(i) has not already been taken into account by the
Court in deciding what is the free property held
by the defendant for the purposes of section 5
(3);and

(c) any order for restitution or the payment of compensation
made against the defendant, in respect of the offence
concemed, under any other law:

Provided that this paragraph shall not apply if the Court has
made 2 direction under section 14(5){sums payable under compensation
order recoverable out of sums payable under forfeiture order or
pecuniary penalty order).

(9) Inthis section and section 24, for the purpose of deciding
whether one amount exceeds another, the Court shall take account of
any change in the value of money.

(10) In this section—
(a) therelevanttimeis—

@ the time of the Court’s identification of the
defendant’s benefit for the purposes of the
forfeiture order or pecuniary penalty order, as the
case may be, if this section has not applied
previously; or

(i) thetime ofthe Court’s last identification of the
defendant’s benefit in pursuance of this section, if
this section has applied previously;,
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(b) therelevant amountis—

(1) theamount found as the defendant’s benefit for the
purposes of the pecuniary penalty order, if this
section has not been applied previously; or

(1)  the amount last found as the defendant’s benefit in
pursuance of this section, if this section has been
applied previously;

(¢} thedate of conviction is the date found by applying section
20(8)(b).

Variation of 23, (1) The Court shall act in accordance with this section if —

order upon
inadequacy of
available
amount.

(a) aCourt has made a pecuniary penalty order; and

(b) thedefendant or areceiver appointed under section 41 applies
to the Court under this section to vary the order

(2) The Court shall calculate the avajlable amount, being the
aggregate of the total values (at the time the pecuniary penalty order is
made) of all the free property then held by the defendant plus the total
values (at that time) of all tainted gifts.

(3) If the Court finds that the available amount calculated
pursuant to subsection (2) is inadequate for the payment of any amount
remaining to be paid under the pecuniary penalty order, the Court may
vary the order by substituting for the amount required to be paid, such
smaller amount as the Court thinks just.

(4) If a person has been adjudged bankrupt or his estate has
been sequestrated, or if an order for the winding up of a company has
been made, the Court shall take into account the extent to which
realizable property held by that person or that company may be
distributed among creditors.

(5) The Court may disregard any inadequacy that it believes
is attributable, in whole or in part, to anything done by the defendant
for the purpose of preserving property held by the recipient of a
tainted gift from any risk of realization under this Act.
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24.—(1) The Court shall act under this section if—
(2) aCourthas made a pecuniary penalty order;

(b) the amount required to be paid under such order was the
amount found under section 5 (3) (b);

(c) the order has been varied pursuant to section 23; and

(d) anapplication for a fresh calculaiion of the available amount
is made to the Court by—

(i) theAgency,
(i) the Director of Public Prosecutions; or
(i) areceiver appointed under section 41.

(2) The Court shall make a fresh calculation of the available
amount.

(3) If the amount found under the fresh calculation exceeds
the relevant amount, the Court may vary the order by substituting
for the amount required to be paid, such amount as—

(a) the Court thinks just; and

(b) does notexceed the amount found as the defendant’s benefit
from the conduct concerned.

(4) In deciding what is just the Court shall have regard in
particular to —

(a) any fine imposed on the defendant for the offence concemned;
(b) anyorder which—
(i) falls withinsection 14(3);

(i) hasbeen made against the defendant in respect
of the offence concerned; and

(i) has not already been taken into account by the
Court in deciding what is the free property held
by the defendant for the purposes of section 11;
and

(c) any order for restitution or the payment of compensation
made against the defendant, in respect of the offence
concemed, under any other law:
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Provided that this paragraph shall not apply if the
Court has made a direction under section 14(5)
(sums payable under compensation order
recoverable out of sums payable under forfeiture
order or pecuniary penalty order).

(5) In this section—

(2) “the available amount” means the amount calculated
pursuant to section 23(2);

(b) the relevant amount is—

(i) the amount found as the available amount for
the purposes of section 23, if this section has
not applied previously; or

(i} the amount last found as the available amount in
pursuance of this section, if this section has applied
previously;

(c) the amount found as the defendant’s benefit from conduct
concerned is—

() theamountso found when the pecuniary penalty
order was made; or

(i) ifoneormore fresh calculations of the defendant’s
benefit have been made under section 22, the
amount found on the occasion of the last such
calculation.

Discharge of 2§ (1) The Court may discharge a pecuniary penalty order if-—

order with
2‘3:‘;';2‘:{:@ (a) theenforcing authority applies to the Court for the discharge
' of the order; and

(b) the amount remaining to be paid under the order is fifty
thousand dollars or less.

(2) The Minister may by order subject to affirmative resolution
vary the amount specified in subsection {1)(b).



The Proceeds of Crime Act, 2007 [No. 1]

26.—{1) The Court shall act under this section if the following
conditions are met—

(a) the defendant absconds—

() afterbeingconvicted of an offencein proceedings
before a Court; or

(i) after being committed to the Court pursuant to
section 52 (committal from Resident Magistrate’s
Court with a view to making a forfeiture order or
pecuniary penalty order); and

(b) the enforcing authority applies to the Court to proceed under

this section and the Court is satisfied that it is appropriate to
do so0.

(2) The Court shall proceed under section 5 as if the conditions
mentioned in subsection (2) of that section have been satisfied, and
subject to the following modifications—

(@)

(b)

©

any person who the Court believes is likely to be affected by
an order under section 5 shall be entitled to appear before
the Court and make representations;

the Court shall not make an order under section 5 unless the
enforcing authority has taken reasonable steps to contact
the defendant; and

sections 8 (assumptions for determining benefit),
17(2)a)(iv) and (v) (statement of information), 18
(defendant's response to statement) and 19 (acceptance
of allegations) shall not apply.

27.—(1) The Court shall act in accordance with this section

where—

(a)

(b)

proceedings for an offence are started against a defendant,
the defendant absconds before a verdict or judgment is
entered, the trial continues and the defendant is convicted;
and

the enforcing authority applies to the Court to proceed
under this section and the Court thinks it is appropriate to
do so.
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(2) The Court shall proceed under section 5 in the same way
as the Court must proceed if the conditions mentioned in that section
are satisfied, subject to the following modifications—

(a) the modifications specified in section 26(2)(a) and (b); and

(b) sections 8, 17 (2) (a) (iv) and (v) and 18 to 21 shall not
apply.
vaviation o 28.—(1) The Court shall act in accordance with this section if—

order made
B ant 10 (@) the Court makes an order under section 5 as applied by
section 27,

(b) the defendant ceases to be an absconder;
(¢) inthe case of—

(1)  a forfeiture order, the defendant believes that
property was wrongly included in the order; or

() in the case of a pecuniary penalty order, the
defendant believes that the amount required to
be paid under the order is too large in the
circumstances prevailing at the time the amount
was found for the purposes of the order; and

(d) before the end of the relevant period, the defendant applies
to the Court to consider the evidence on which the
defendant’s belief is based.

(2) If, after considering the evidence, the Court finds that the
defendant’s belief is well-founded, the Court—

(a) in the case of a forfeiture order—

() shall identify the property that ought not to be
included in the order; and

(1) may vary the order by excluding the property and
order the property to be returned to the defendant
or such other person as the Court determines to
be the true owner of the property; or
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(b) inthe case ofa pecuniary penalty order—

(1)  shall find the amount which should have been the
amount required to be paid in the circumstances
prevailing at the time when the amount was found
for the purposes of the order; and

() mayvarythe orderby substituting for the amount
required to be paid, such other amount as the
Court thinks is just.

(3) For the purposes of this section, the relevant period is
the period of twenty-eight days, starting from—

(a) the date on which the defendant was convicted of the
offence mentioned in section 27(1) (a); or

(b) If there are two or more offences and the convictions for
those offences are on different dates, the date of the latest
conviction.

(4) In any case where section 27(1) (a) applies to more than
one offence, the Court shall not make an order under this section
unless the Court is satisfied that there is no possibility of any further
proceedings being taken or continued in relation to any such offence
for which the defendant has not been convicted.

(5) An order under subsection (2) (a) may include such
directions as the Court thinks fit for securing the return of the property
to its true owner.

29.—(1) Where the Court makes a forfeiture order or a pecuniary
penalty order, the enforcing authority or any person who holds property
affected by the order may appeal to the Court of Appeal in respect
of the order.

(2) Where the Court decides not to make a forfeiture order
Or a pecuniary penalty order, the enforcing authority may appeal to
the Court of Appeal against the decision.

(3) Subsections (1) and (2) shall not apply to an order or
decision made under section 20 (reconsideration of case where no
order was made), 21 (reconsideration of benefit where no order was

Appeals
against
forfeiture
orders and
pecuniary
penalty
orders.
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made), 26 (order where defendant absconds after committal or
conviction) or 27 (order where defendant absconds before verdict).

30.—(1) On an appeal under section 29(1), the Court of Appeal
may confirm, quash or vary the forfeiture order or pecuniary penalty
order, as the case may be.

(2) On an appeal under section 29(2), the Court of Appeal
may confirm the decision, or if it believes that the decision was wrong
it may direct the Court to proceed afresh under section 3.

(3) In determing any appeal under section 29, the Court of
Appeal may make such award as to costs as it thinks fit.

(4) In proceeding a fresh in pursuance of this section, the
Court shall comply with any directions issued by the Court of Appeal.

(5) If a Court makes or varies a forfeiture order or a pecuniary
penalty order under this section or in pursuance of a direction under
this section, the Court shall have regard to—

(a) any fine imposed on the defendant in respect of the offence
concerned;

(b) any order that—
@) falls within section 14 (3); and

() has been made against the defendant in respect
of the offence concerned, unless the order has
been taken into account by a Court in deciding
what is the free property held by the defendant
for the purposes of section 5.

(6) Subsections (7) to (11) shall apply where a Court proceeds
afresh under section 5 in pursuance of a direction under subsection
).

(7) If a court has already sentenced the defendant for the
offence concemed, section 5 has effect as if the defendant’s particular
criminal conduct included conduct that constitutes offences which the
court has taken into consideration in deciding his sentence for the
offence concerned.

.
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(8) If an order has been made against the defendant for
restitution or the payment of compensation under any other law in
respect of the offence concerned—

(a) the Court shall have regard to that order; and
(b) section 14 (4) and (5) shall not apply.

(9) In determining the defendant’s benefit from conduct, the
Court shall take account of—

(a) conduct occurring before the relevant date;
(b) property obtained before that date; and

(c) property obtained on or after that date, if such property
was obtained as a result of or in connection with conduct
occurring before that date.

(10) For the purposes of this section, the relevant date 1s
the date on which the Court decided not to make a forfeiture order
or pecuniary penalty order, as the case may be.

(11) In applying section 8, the assumptions referred to in—

(a) section 8(2)(a) or (b), shall not apply to property first held
by the defendant on or after the relevant date;

(b) section 8(2)(c), shall not apply to expenditure incurred by
the defendant after the relevant date; and

(c) section 8(2)(d), shall not apply to property obtained by
the defendant on or after the relevant date.

31.—(1) Any term of imprisonment or detention that a defendant is
liable to serve for default in payment of an amount ordered to be paid
under a pecuniary penalty order shall not be served concurrently with
any term of imprisonment or detention that the defendant is liable to
serve in respect of the offence.

(2) For the purposes of subsection (1)—

(a) .consecutive terms and terms that are wholly or partly
concurrent, in respect of the offence shall be treated as a
single term; and

(b) a court shall not take into account ary suspended sentence
under section 6 of the Criminal Justice (Reform) Act, which
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has not taken effect at the time the defendant is sentenced
to imprisonment for default in payment of the amount
ordered to be paid under the pecuniary penalty order.

(3) The fact that a defendant serves a term of imprisonment
or detention in default of paying any amount due under a pecuniary
penalty order shall not prevent that order from continuing to have
effect in relation to any other method of enforcement.

Part Il Restraint Orders

32.—(1) The Court may make a restraint order if any of the
following conditions are satisfied—

(@) there is reasonable cause to believe that an alleged offender
has benefitted from his criminal conduct and—

() a criminal investigation has been started in
Jamaica with regard to the offence;

() proceedings for the offence have been
commenced in Jamaica and have not been
concluded; or

(iti) the enforcing authority has made an application
under section 5, 20, 21, 26 or 27, which has
not been determined, or the Court believes that
such an application is to be made;

(b) where—

(1) the enforcing authority has made an application
under section 22 (reconsideration of benefit after
order is made), which has not been determined
or the Court believes that such an application is
to be made; and

() thereisreasonable cause to believe that the Court
will decide under that section that—

(A) in the case of a forfeiture order, the
property identified under the fresh
identification of the defendant’s benefit
exceeds the property found by the Court
that made the order; or
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(B) inthecaseof a pecuniary penalty order,
the amount found under the new
calculation of the defendant’s benefit
exceeds the relevant amount as defined
in that section;

(¢) where—

(i) theenforcing authority has made an application
under section 24 (reconsideration of available
amount after order is made), which has not been
determined, or the Court believes that such an
applicationistobe made; and

(i) thereis reasonable cause to believe that the Court
will decide under that section that the amount
found under the new calculation of the available
amount exceeds the relevant amount as defined
in that section; or

(d) wherethe enforcing authority has made an application under
section 58 (recovery orders), which has not been determined
or the Court believes that such an application is to be made.

(2) Subsection (1)(a)(ii) is not satisfied if the Court finds
that—
(a) there has been undue delay in continuing the proceedings;
or

(b) the Director of Public Prosecutions does not intend to
proceed.

(3) Ifan application mentioned in subsection (1) (&) iii), {b),
(c) or (d) has been made, the requirements of those provisions are
not satisfied if the Court finds that—

(a) there has been undue delay in continuing the application;
or

(b) the enforcing authority does not intend to proceed.
(4) If subsection ()(@)(Q) is satisfied—

(a) references in this Part to the defendant are to the alleged
offender;

43
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(b) references in this Part to the enforcing authority are to the
Director of Public Prosecutions; and

(¢) section 2(2)(a) (relevant dates for identifying tainted gift)
has effect as if proceedings for the offence had been
commenced against the defendant when the investigation
was started,

33.—(1) AJudge of the Supreme Court (hercinafter referred to
as the Judge) may make a restraing order upon an application made
without notice in Chambers by—

(a) the Director of Public Prosecutions; or
(b) the Agency.

(2) If any of the conditions set out in section 32(1) is satisfied,
the Judge may make an order prohibiting any person from dealing
with any realizable property held by a specified person.

(3) Arestraint order may provide that it applies to—

(@) all realizable property held by the specified person, whether
or not the property is described in the order;

(b) realizable property transferred to the specified person after
the order is made.

(4) Arestraint order may be made subject to exceptions, which
may—

(@) provide for reasonabie living expenses and reasonable legal
€Xpenses, other than any legal expenses that—

(1) relatetoan offence which falls within subsection
(5); and

(i) areincurred by the defendant or by arecipient of
atainted gift;
(b) make provision for the purpose of enabling any person to
carry on any trade, business, profession or occupation;
(c) bemade subject to conditions.
(5) The offences that fall within this subsection are—

(a) theoffence mentioned in section 32(1)(a)(i), if the condition
mentioned in that subsection is satisfied;
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(b) the offence mentioned in section 32(a)(ii), if the condition
mentioned in that subsection is satisfied;

(c) theoffence concerned, if any of the conditions mentioned in
section 32(1)(a)(iii), (b) or (c) is satisfied.

(6) Where—
(a) the Judge makes a restraint order; and

(b) the applicant for the order applies to the Judge to proceed
under this subsection, whether as part of the application for
the restraint order or at any time afterwards,

the Judge may make such order as the Judge believes is appropriate
for the purpose of ensuring that the restraint order is effective, including
in particular, any provisions which the Judge considers appropriate for
the preservation of the property with respect to which the order is
made.

(7) For the purposes of subsection (2), dealing with property
includes removing property from Jamaica.

(8) A copy of a restraint order shall be served on a person
affected by the order in such manner as may be prescribed by rules of
court.

34.-—(1) An application to vary or discharge a restraint order may
be made to the Court by—

(a) the person who applied for the order; or
(b) any person affected by the order.

(2) Where an application is made under subsection (1), the
Court may vary or discharge the order:

Provided that if the condition that was satisfied under section
32(1) was that—

(a) proceedings were started or an application was made, the
Court shall discharge the order on the conclusion of the
proceedings or the determination of the application, as the
case may be; or
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(b) aninvestigation was started or an application was to be made,
the Court shall discharge the order if within a reasonable
time proceedings for the offence are not started or the
application is not commenced, as the case may be.

35.—~(1) Ifthe Judge decides not to grant an application for a restraint
order, the applicant may appeal to the Court of Appeal against the
decision.

(2) If an application is made to a Court under section 33(6)
(ancillary order to ensure effectiveness of restraint order) or 34(1)
(discharge or variation of order), the following persons may appeal to
the Court of Appeal against any decision of the Court on the
application—

(a) theperson who applied for the order; and
(b) anyperson affected by the order.

(3) On an appeal under subsection (1) or (2), the Court of
Appeal may—

(a) confirm the decision; or
(b) make such order as it considers appropriate.

36.—(1) Ifarestraint order is in force, an authorised officer may
seize any realizable property to which the order applies, for the purpose
of preventing the removal of the property from Jarnaica,

(2) Property seized under subsection (1) shall be dealt with in
accordance with the directions of the Judge that made the order.

(3) Inthis Part, “authorised officer’ means—
(a) aconstable;
{b) acustoms officer;
(c) anofficer ofthe Agency; or

(d) any other person so designated by the Minister by order
for the purposes of this Part.

37.—1) Evidence shall not be excluded in restraint proceedings on
the ground that the evidence is hearsay evidence,
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(2) For the purposes of this section—
(a) restraint proceedings are proceedings—
() forarestraint order;

() forthedischargeor variation ofa restraint order;
or

(i) onan appeal under section 35;

(b) hearsay is a statement that is made otherwise than by the
person giving oral evidence in the proceedings and is tendered
as evidence of the matters stated.

(3) Sections 31E to 31G of the Evidence Act shall apply in
relation to restraint proceedings as they apply in relation to civil
proceedings.

38.—(1) Acopy ofa restraint order that affects land in Jamaica, Rregistration

shall be registered with the Registrar of the Supreme Court and in the 2"

p publication of
case oI— restraint

(2) registered land, shall be registered with the Registrar of Titles ™"
who shall record the particulars of the order in the Register
Book of Titles; or

(b) unregistered land, shall be lodged in the Record Office and
published in at least one daily newspaper in circulation
throughout Jamaica.

(2) Arestraint order is of no effect with respect to land unless
the order is registered under subsection (1).

(3) Where particulars of a restraint order are registered as
required by this section, a person who subsequently deals with the
property concerned shall, for the purposes of section 39, be deemed
to have notice of the order at the time of the dealing.

(4) The registration of a restraint order under this section
shall be exempt from the payment of fees under the Registration of
Titles Act and stamp duty under the Stamp Duty Act.

39.—(1) Aperson who knowingly contravenes a restraint order by Contraven-
disposing of, dissipating, damaging, destroying, or otherwise dealing 1" °f

restraint
order.
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with, property that is subject to the restraint order commits an offence

and is lhable—

(a) onconviction in a Resident Magistrate’s Court—

@

(i)

in the case of an individual, to a fine of not less
than five hundred thousand dollars nor more than
one million doliars or to imprisonment for a term
not exceeding three years or to both such fine
and imprisonment; or

in the case of a body corporate, to a fine of not
less than one million dollars nor more than two
million dollars;

(b) onconviction on indictment in a Circuit Court—

@

(1)

in the case of an individual, to a fine or to
imprisonment for a term not exceeding seven years
or to both such fine and imprisonment; or

in the case of a body corporate, to such fine as
the Court may impose.

(2) Where a restraint order is made against property and—

(a) the property is disposed of or otherwise dealt with in
contravention of the restraint order; and

(b) the disposition or dealing was not for sufficient consideration
or not in favour of a person who acted in good faith and
without nofice,

the party who applied for the restraint order may apply to the Judge for
an order that the disposition or dealing be set aside.

(3) The Judge may, on an application made under subsection

@)

(a) setaside the disposition or dealing as from the day on which
the disposition or dealing took place; or

(b) set aside the disposition or dealing as from the day of the
order under this subsection and declare the respective rights
of any persons who acquired interests in the property on or
after the day on which the disposition took place, and before
the day of the order under this subsection.
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40.-——(1) Where a Judge makesa restraint order, except with the
leave of the Judge and subject to such terms as the Judge may Impose—

(a) nochargemaybe levied against any realizable property to
which the order applies;

(b) ifthe order applies to atenancy of any premises, no landlord
or other person to whom rent is payable may exercise a
right falling within subsection (2).
(2) Aright falls within this subsection ifit is a night of forfeiture
by re-entry in relation to the premises in respect of any failure by the
tenant to comply with any term or condition of the tenancy.

(3) Ifa court in which proceedings are pending in respect of
any property is satisfied thata restraint order has been applied for or
made in respect of the property, the court may either stay the
proceedings or allow them to continue on any terms it thinks fit.

(4) Before exercising any power conferred by subsection (3},
the court shall give an opportunity to be heard to—

(a) theapplicant forthe restraint order; and

(b) any receiver appointed under section 41 in respect of the
property.
Receivers

41.—(1) The Court shall make an order for the appointment of
a receiver (hereinafter referred to as a Director’s receiver) in respect
of realizable property if —

(a) a Court makes a pecuniary penalty order;
(b) the order is not satisfied and is not subject to appeal; and

(c) the enforcing authority applies to the Court for an order
under this section.

(2) The receiver appointed under subsection (1) shall be a
person nominated by the Director for that purpose and named in the
order.
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(3) A person nominated to be the Director’s receiver under
this section may he—

(3) amember of the staff of the Agency; or

(b) aperson providing services under arrangements made by

the Director.
Powers of 42.—(1) Where the Court makes an order for the appointment
receiver” of a Director’s receiver under section 41, the Court may act under

this section on the application of the Director.

(2) The Court may by order confer on the Director’s receiver,
in relation to realizable property, the power to—

(a) take possession of the property;
(b) manage or otherwise deal with the property;

(c) realise the property, in such manner as the Court may
specify;

(d) start, carry on or defend any legal proceedings in respect
of the property.

(3) If the Court appoints a Director’s receiver, the Court
may act under this section on the application of the Director.

(4) The Court may by order confer on the Director’s receiver,
in relation to any realizable property to which the pecuniary penalty
order applies, power to—

(@) take possession ofthe property;
(b) manage or otherwise deal with the property; and

(¢) start, carry on or defend any legal proceedings in respect of
the property.

(5) The Court may by order confer on the Director’s receiver
the power to enter any premises described in the order and to do any
of the following—

(@) search foror inspect anything authorised by the Court;
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(b) make or obtain a copy, photograph or other record of
anything so authorised;

(c) remove anything that the Director’s receiver is required or
authorised to take possession of in pursuance of an order of
the Court.

| (6) The Court may by order authorise the Director’s receiver

to do any of the following for the purpose of the exercise of his
functions—

(a) hold property;

(b) enter into contracts;

(c) sueandbe sued;

(d) employ agents;

(e) execute powers of attorney, deeds or other instruments;

(f) take such other steps as the Court thinks appropriate.

(7) The Court may order any person who has possession
of realizable property to which the pecuniary penalty order applies
to give possession of that property to the Director’s receiver.

(8) The Court may order any person who has possession
of realizable property to give possession of the property to the
Director’s receiver.

(9) The Court may—

(a) order a person holding an interest in realizable property
to make to the receiver such payment as the Court
specifies in respect of a beneficial interest held by the
defendant or the recipient of a tainted gift; and

(b) on such payment being made, by order transfer, grant or
extinguish any interest in the property.

(10) Subsections (2), (8) and (9) shall not apply to property
for the time being subject to a pecuniary penalty order under any
other law.

(11) The Court shall not—

(2) confer the power mentioned in subsection (2)(b) or (¢) in
respect of property; or
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(b) exercise the power conferred on it by subsection (9)inrespect
of property,
unless the Court gives persons holding interests in the property a
reasonable opportunity to make representations to the Court.

(12) The Court may order that a power conferred by an order
under this section is subject to such conditions and exceptions as it

specifies.
(13) Forthe purposes of this section, managing or otherwise
dealing with property includes—

(a) selling the property or any part of, or interest in, the property;

(b) carrying on or arranging for another person to carry on, any
trade or business the assets of which are part of the property;

(c) incurring capital expenditure in respect of the property.
Application 43.—(1) This section applies to sums that are in the hands of the

of sums by . N .
Director’s  Drector’s receiver and are—

receiver.

(@) theproceeds of the realization of property under section 42;
or

(b) sums in which the defendant holds an interest, other than
sums mentioned in paragraph (a).

(2) The sums shall be applied in the following order of priority—

(@) first, in payment of such remuneration and expenses as are
payable under section 135 (remuneration and expenses of
insolvency practitioner);

(b} second, in making any payments directed by the Court; and

(¢) third, on the defendant’s behalf towards satisfaction of the
pecuniary penalty order, by being paid to the Agencyon
account of the amount payable under such order.

(3) Ifthe amount payable under the pecuniary penalty order
has been fully paid and any sums remain in the Director’s receiver’s
hands, those sums shall be distributed—

(a) among such persons who held, or hold, interests in the
property concerned; and
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(b) insuchmanner and proportion as the Court directs,

(4) Before making a direction under subsection (3), the Court
shall give the persons referred to in subsection (3)(a) a reasonable
opportunity to make representations to the Court.

(5) For the purposes of subsection (3), the property concerned
IS
(a) the property represented by the proceeds mentioned in
subsection (1)(a);

(b) the sums mentioned in subsection (1)(b).

44.—(1) This section applies ifthe Agency receives sums on account Sums
of the amount payable under a pecuniary penalty order (whether the ::;:L"c“d by
sums are received under section 42 or 43 or otherwise). ¥

(2) The Agency’s receipt of the sums reduces the amount
payable under the order, but the Agency shall apply the sums received
as follows—

(a) ifthe Agencyreceived the sums under section 43, first, in
the payment of the remuneration and €xpenses payable under
section 135 (remuneration and cxpenses of insolvency
practitioner), if not already paid under section 43,

(b} ifadirection was made under section 14(5)for an amount of
compensation to be paid out of sums recovered under the
pecuniary penaity order, second in payment of that amount;
and

() paymentintoan interest-bearing account held by the Agency
on behalf of the Government of Jamaica.

(3) The sums paid into the account referred to in subsection
(2)(c) shall be administered by the Agency for the benefit of J amaica’s
criminal justice system, in accordance with regulations made under this
Act. '

45.—( 1 ) Where— Restrictions

on Director's
(a) a Court makes an order under section 42 appointing a receiver.
Director’s receiver; and

(b) theorderappliestoa tenancy of any premises,
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-

except with the leave of the Court and subject to such terms as the
Court may impose, no landlord or other person to whom rent ispayable
may exercise aright falling within subsection 2).

(2) Aright falls within this subsection ifit is a right of forfeiture

by re-entry in relation to the premises in respect of any failure by the
tenant to comply with any term or condition of the tenancy.

(3) Ifacourt in which proceedings are pending inrespect of
any property is satisfied that an order under section 41 appointing a
Director’s receiver in respect of the property has been applied for or
made in respect of the property, the court may either stay the
proceedings or allow them to continue on such terms as it thinks fit.

4 Before exercising any power conferred by subsection (3),
the court shall give an opportunity to be heard to—

(a) theDirector; and

(b) the Director’s receiver (if the order under section 41 has
been made).

46. If a Director’s receiver—
(2) takes action in relation to propetty which is not realizable
property;
(b) would be entitled to take the action if it were realizable
property; and

(c) believes on reasonable grounds that he is entitled to take
the action,

the receiver shall not be liable to any person in respect of any loss
or damage resulting from the action, except so far as the loss or
damage is caused by the receiver’s negligence.

47.—(1) Areceiver appointed under section 41 may apply to the
Court for an order giving directions as to the exercise of the receiver’s
pOWers.

(2) The Court may, on the application of the following
persons, make such order as the Court thinks appropriate— ’

(a) any person affected by action taken by the receiver;
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(b) any person who may be affected by action which the
receiver proposes to take.

48.—(1) The following persons may apply to the Court to vary
or discharge an order made under section 41 or 42—

(a) the Director;

(b) the Director’s receiver;

(c) the Director of Public Prosecutions; or
(d) any person affected by the order,

(2) Subject to subsection (3), on an application under
subsection (1), the Court may vary or discharge the order.

(3) If the condition that was satisfied under section 32 for
the making of the order was that—

(a) proceedings were started or an application was made, the
Court shall discharge the order on the conclusion of the
proceedings or of the application, as the case may be;

(b) anapplication was to be made, the Court shall discharge the
order if the application is not made within a reasonable tiree;
or

(¢) aninvestigation was started, the Court shall dischasge the
order if proceedings for the offence are not started within a
reasonable time.

49.—(1) Where a Court refuses an application for an order under
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section 41 or 42, the person who made the application may appealto

the Court of Appeal against the decision.

(2) Where a Court makes an order under section 41 or 42,

the following persons may appeal to the Court of Appeal in respect of

the decision—
(a) theperson who applied for the order; and
_(b) anyperson affected by the order.

(3) Where a Court refuses an application for an order under
section 47 (application for directions or by person affected by action
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taken or proposed to be taken by receiver), the person who applied
for the order may appeal to the Court of Appeal against the refusal.

(4) Where the Court makes an order under section 47, the
following persons may appeal to the Court of Appeal in respect of the
order—

(a) the person who applied for the order;
(b) any person affected by the order; or
(c) theDirector’sreceiver.

(5) The following persons may appeal to the Court of Appeal
against the decision of the Court on an application under section 48
(discharge or variation of order conceming receiver)—

(a) the Director of Public Prosecutions;

(b) the Director;

(c) the Director’sreceiver;

(d) anyperson affected by the Court’s decision.

(6) On an appeal under this section, the Court of Appeal
may—
(a) confirm the decision; or
(b} make such order as it considers appropriate.

General provisions as o the exercise of powers under
Parts Il and HI
Seized 50.—(1) This section applies to money that—

money. )
(a) isheldbyaperson in anaccount maintained by that person
with a financial institution;
(b) hasbeenseized by aconstableby virtue of apower of seizure
exercised by the constable under any law and is held, on
behalf of the Government of Jamaica, in an account

maintained by the constabulary force with a financial
institution; or
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(¢) has been seized by a customs officer by virtue of a power
of seizure exercised by the officer under any law and is
held, on behalf of the Government of Jamaica, in an
account maintained by the Commissioner of Customs
with a financial institution.

(2) A Resident Magistrate’s Court may act in accordance
with subsection (3) if—

(a) a restraint order has effect in relation to money to which
this section applies;

(b) a forfeiture order or a pecuniary penalty order is made
against—

(i) the person by whom the money is held, in any
case falling within subsection (1)(a); or

(i) the person from whom the money is seized, in
any case falling within subsection (1)(b) or (c);
and

(c) inthecaseofa pecuniary penalty order, any period allowed
under section 12 for payment of the amount ordered to be
paid under the order has ended.

(3) Subject to subsection (4), a Resident Magistrate’s Court
may order the financial institution to pay the money to the Agency on
account of the amount payable under the forfeiture order or pecuniary
penalty order, within such period as shall be specified in the order,

(4) Subsection (3) shall not apply to any money which the
Resident Magistrate’s Court is satisfied is required for the purpose of
evidence of an offence in any proceedings under Part II or I11.

(5) A financial institution that fails to comply with an order
under subsection (3) commits an offence and is liabe to a fine of not
less than two hundred and fifty thousand dollars nor more than one
million dollars for each day that the offence continues.

(6) Subjectto affirmative resolution, the Minister may by order
published in the Gazette amend the amount specified in subsection (5).
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Sentencing 51.—(1) This section applies to—

powers of

g‘:;f;?s (a) the powers conferred on a court by sections—

receiver. () 33 to 38, 40 to 45 (restraint orders and appointment of

Director’s receiver); and

(i) 47 to 50 (directions, discharge or variation of orders,
appeals and seized money);

(b) the powers of a Director’s receiver.
(2) Subject to subsection (3), the powers—
(a) shall be exercised with a view to—

(i) the value for the time being of realizable property
being preserved or, in the case of a pecuniary
penalty order, realized, for satisfying any forfeiture
or pecuniary penalty order, as the case may be,
that has been or may be made against the
defendant; or

(i) securing that there is no diminution in the value
of realizable property, in a case where a forfeiture
order or pecuniary penalty order has not been
made;

(b) shall be exercised without taking account of any obligation
of the defendant or a recipient of a tainted gift, if the
obligation conflicts with the object of satisfying any forfeiture
order or pecuniary penalty order that has been made or
may be made against the defendant;

(c) may be exercised in respect of a debt owed by the Crown.
(3) Subsection (2) has effect subject to the following rules—

(a) the powers must be exercised with a view to allowing a
person other than the defendant or a recipient of a tainted
gift to retain or recover the value of any interest held by
hirry

(b) in the case of realizable property held by a recipient of a
tainted gift, the powers must be exercised with a view to



The Procéeds of Crime Act, 2007 [No. ]

realizing no more than the value for the time being of the
gift

(¢) in a case where a forfeiture order Or pecuniary penalty
order has not been made against the defendant, property
must not be sold if the Court so orders under subsection

.

(4) If on an application by the defendant, or by the recipient
of a tainted gift, the Court decides that property cannot be replaced,
the Court may order that the property must not be sold.

(5) An order under subsection (4) may be revoked or varied.

352.—(1) A Resident Magistrate’s Court shall act in accordance
with subsection (2) if—

(a) adefendant is convicted of an offence by that court; and

(b) the Director of Public Prosecutions or the Agency asks the
court to commit the defendant to the Supreme Court with
a view to a forfeiture order or pecuniary penalty order
being considered under section 5.

(2) The Resident Magistrate shall commit the defendant to
the Supreme Court for the hearing of the application under section 5,

(3) If a committal is made under subsection (2), section 5
shall apply accordingly.

(4) A committal under this section may be in custody or on
bail.

53. Where a defendant is committed to the Supreme Court under
section 52, nothing in that section shall affect the powers of the
Resident Magistrate's Court to deal with the defendant in respect of
any offence for which the defendant is convicted before the Resident
Magistrate's Court.

54.—(1) Requests for assistance sent to or received from an
overseas authority in relation to any matter under this Act other than
a matter under Part IV, shall be dealt with in accordance with the
provisions of the Mutual Assistance (Criminal Matters) Act,
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(2) A person who, by virtue of his functions under this
Act, receives any request referred to in subsection (1) shall ensure
that the request is conveyed to the Central Authority as defined
by the Mutual Assistance (Criminal Matters) Act.

(3) Subject to the provisions of this Act, the Agency may,
with the approval of the Minister, enter into a contract,
memorandum of understanding or other agreement of arrangement
with a Ministry or Department of Government, executive agency,
Government comparny, OVerseas authority, or any other person or
body, whether inside or outside of Jamaica, regarding the exchange
of information, or the provision of assistance, relevant to any
investigation or proceeding under Part IV.

(4) Subject to the provisions of this Act, the Minister may
enter into any agreement or arrangement in writing with—

(2) thegovernmentofa foreign State;

(b) an international organization;

(c) an overscas authority or any association of overseas
authorities; or

(d) anyotheroverseas entity,

regarding the exchange, between the agency any institution or agency
of an entity referred to In paragraph (a), (b),(c) or (d) of information, or
the provision of assistance, relevant to any investigation or proceeding
under Part IV.

Part IV, Civil Recovery of the Proceeds,
ete. of Unlawful Conduct

Interpret- 55—(1)In this Part—

tation.

“associated property” or “property associated with recoverable
property” means property of any of the following
descriptions, which is not itself the recoverable property—

(a) any interest in the recoverable property;

(b) any other interest in the property in which the
recoverable property subsists;
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(c) if the recoverable property is a tenancy in
common, the tenancy of the other tenant;

(d) if the recoverable property is part of a larger
property but not a separate part, the remainder
of that property:

Provided that no property shall be treated as associated with
recoverable property consisting of rights under a pension scheme
within the meaning of sections 64 to 66;

“authorised officer” means a constable, a customs officer or any
other person designated as such by the Minister by order
for the purposes of this Act;

“cash’” means the following items found at any place in Jamaica—
(a) notes and coins in any currency;
(b) postal orders;

(c) cheques of any kind, including traveller’s
cheques;

(d) bankers’ drafis;

(e) bearer bonds and bearer shares;

{f) monetary instruments of any kind designated by
the Minister by order as falling within this

paragraph;
“dealing” with property includes disposing of, taking possession
of, or removing, property from Jamaica;
“interest”, in relation to—

(a) land, means any legal estate and any equitable
interest or power;

(b) property other than land, includes any right,
including a right to possession;

“minimum amount’’ means one hundred thousand dollars or such
other amount as may be specified by the Minister by order
published in the Gazette for the purposes of this Part;
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“part”, in relation to property, includes a portion;

“property obtained through unlawful conduct” is property
obtained directly or indirectly by or in return for on in
connection with unlawful conduct, and for the purpose
of deciding whether any person obtains property through
unlawful conduct—

(a) it is immaterial whether or not any money,
goods or services were provided in order to
put the person in a position to carry out the
conduct;

(b) it is not necessary to show the particulars of
the conduct;

“recoverable property” shall be construed in accordance with
sections 84 to 89;

“respondent” means—

(a) where proceedings are brought by the enforcing
authority by virtue of any of the provisions of
sections 57 to 71, the person against whom the
proceedings are brought;

(b) where no such proceedings have been brought
but the enforcing authority has applied for an
interim receiving order, the person against whom
the enforcing authority intends to bring such
proceedings;

*“unlawful conduct” means —

(a) conduct that occurs in, and is unlawful under
the criminal law of, Jamaica; or

(b) conduct that—

() occurs in a country outside of Jamaica
and is unlawful under the criminal law of
that country; and

(i) if it occurred in Jamaica would be
unlawful under the cnminal law of
Jamaica.
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(2) For the purposes of this Part—

(a) references to a person disposing of his property include a
reference to his disposing of, or granting an interest in, the

propetty;
{b) references to the property disposed of are to any property
obtained on the disposal;

(c) aperson who makes a payment to another shall be treated
as making a disposal of his property to the other, whatever
form the payment takes;

(d) property that passes from a person under a will or intestacy
or by operation of law, shall be treated as disposed of by
that person,;

(e) aperson shall only be treated as having obtained property
for valuable consideration, in a case where that person
gave unexecuted consideration, if the consideration has
become executed consideration;

(f) any reference to a person’s property, whether expressed
as a reference to the property held by the person or
otherwise, shall be read as follows—

() inrelation to land, 1t is a reference to any interest
held by the person in the land,

(1) in relation to property other than land, it is a
reference to the property, if it belongs to him, or
to any other interest held by the person in the
property,

(g) references to proving any matter or satisfying any Judge or
court of any matter shall be construed as references to
proof or satisfaction, as the case may require, on the balance
of probabilities.

(3) For the purpose of deciding whether or not property
was recoverable at any time, including any time before the appointed
day, it shall be deemed that this Part was in force at that and any
other relevant time.
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56.—(1) This Part has effect for the purposes of—

(a) enabling the enforcing authority to recover, in civil
proceedings before the Court, property which is, or
represents, property obtained through unlawful conduct;

(b) enabling cash which is, or represents, property obtained
through unlawful conduct or which is intended to be used
in unlawful conduct, to be forfeited in civil proceedings
before a Resident Magistrate’s Court.

(2) The powers conferred by this Part are exercisable in
relation to any property (including cash), whether or not any
proceedings have been brought for an offence in connection with the

property.
(3) The court mentioned in subsection (1){a) or (b) shall
decide on a balance of probabilities whether it is proved that—

(a) any matters alleged to constitute unlawful conduct have
occurred; or

(b) any person intended to use any cash in unlawful conduct.
Civil Recovery in the Supreme Court

57. The enforcing authority may take proceedings in the Court
against any person who the enforcing authority believes holds
recoverable property.

58.—(1) If in proceedings under this Part the Court is satisfied
that any property is recoverable, the Court shall make an order under
this section (hereinafter called a recovery order).

(2) Subject to subsection (8), the recovery order shall vest
the recoverable property in the Agency.

(3) If each of the conditions in subsection (4) is met, the
Court shall not make in a recovery order any provision in respect of
recoverable property unless 1t is just and equitable to do so.

(4) The conditions referred to in subsection (3) are that—

(a) the respondent obtarned the recoverable property in good
faithi;
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(b) the respondent took steps after obtaining the property,
which he would not have taken if he had not obtained it,
or he took steps before obtaining the property, which he
would not have taken if he had not believed he was going
to obtain it;

(c) when the respondent took the steps mentioned in paragraph
(b), he had no notice that the property was recoverable;
and

(d) if a recovery order were made in respect of the property,
the order would, by reason of the steps mentioned in
paragraph (b), be detrimental to the respondent.

(3} In deciding whether it is just and equitable to make
provision in respect of recoverable property in a recovery order
where the conditions in subsection (4) are met, the Court shall have
regard to—

(a) the degree of detriment that would be suffered by the
respondent if the provision were made;

(b} the enforcing authority’s interest in receiving the realised
proceeds of the recoverable property.

(6) A recovery order may sever any property.

(7) The provisions of this section are subject to sections 61
to 66 and any consent order made, or limit on recovery imposed by,
regulations made under this Act.

(8) Where property which is the subject of a recovery
order includes real property—-

(a) the order shall vest that real property in the Crown; and

(b) the provisions of section 9(3) to (5) shall apply, with the
necessary modifications, to that real property, so however
that the directions given pursuant to section 9(4) shall
provide for the realized proceeds to be paid over to the
Agency.
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(9) Where the enforcing authonity is entitled to take proceedings
for a recovery order before a Court, the enforcing authority may apply
for an interim receiving order in such manner and in such circumstances
as may be prescribed.

59— (1) The functions of the Agency in giving effect to a recovery
order are—

(@) to secure the detention, custody or preservation of any
property vested in it by the recovery order;

(b) in the case of property other than money, to realize the
value of the property for the benefit of the Agency; and

(c) to perform any other functions conferred on it by virtue of
this Part.

(2) The Agency shall realize the value of property vested in it
by the recovery order, so far as practicable, in the manner best calculated
to maximise the amount payable to the Agency.

(3) The Agency has the powers mentioned in the Third Schedule.

(4) References in this Part to arecovery order include a consent
order under regulations made under this Act and references to property
vested in the Agency or the Crown, as the case may require, by a
recovery order include property vested in the Agency or the Crown 1n
pursuance of such a consent order.

60.— (1) Arecovery order shall have effect in relation to any property
notwithstanding any provision (of whatever nature) that would otherwise
prevent, penalise or restrict the vesting of the property.

(2) Aright of pre-emption, return or other similar right shall
not operate or become exercisable as a result of the vesting of any
property under a recovery order.

(3) Where property is vested under a recovery order, any
right referred to in subsection (2) shall have effect as if—

(a) thepersonin whom the property is vested were the same
person in law as the person who held the property; and

(b) no transfer of the property had taken place.
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(4) For the purposes of this section—

(a)

(b)

aright of return means any right under a provision for the
returm of property in specified circumstances;

references to rights in subsections (2) and (3} do not include
any rights in respect of which the recovery order was made.

(5) This section applies in relation to the creation of interests,
or the doing of any other thing, by a recovery order as it applies in
relation to the vesting of property.

61.—(1) Sections 62 and 63 shall apply if the Court makes a
recovery order in respect of any recoverable property in a case falling
within subsection (2) or (3).

(2) A case falls within this subsection if—

(a)

(b)

the property to which the proceedings relate includes
property that is associated with the recoverable property
and is specified or described in the claim form; and

if the associated property is not the respondent’s property,
the claim form or application has been served on the person
who owns the property or the Court has dispensed with
service.

(3) A case falls within this subsection if—

(a)
(b)

the recoverable property belongs to joint tenants; and

one of the joint tenants is an excepted joint owner.

(4) For the purposes of this Part—

(a)

(b)

an excepted joint owner is a person who obtained the
property in circumstances in which it would not be
recoverable against him; and

references to the excepted Joint owner’s share of the
recoverable property are references to so much of the
recoverable property as would have been his if the joint
tenancy had been severed.

Associated
and joint
property.

67



68

Agreements
about
associated or
joint
property.

[No. ] The Proceeds of Crime Act, 2007

62.—(1) Where—
(2) this section applies;
(b) the Agency agrees; and

(c) the person who holds the associated property or who is
the excepted joint owner agrees,

the recovery order may, instead of vesting the recoverable property
in the Agency or the Crown, as the case may require, order the
person whose agreement is obtained under paragraph (c) to make a
payment to the Agency in accordance with subsection (2).

(2) The amount of the payment shall be the amount that the
Agency and the person agree represents—

(a) in a case falling within section 61(2), the value of the
recoverable property;

(b) in a case falling within section 61(3), the value of the
recoverable property less the value of the excepted joint
owner’s share

Provided that if—

(2) aninterim recetving order or interim administration order
applied at any time to the associated property or joint
tenancy; and

(b) the Agency agrees that the person has suffered loss as a
result of that order,

the amount of the payment may be reduced by an amount that the
Agency and the person agree is reasonable, having regard to that loss
and to any other relevant circumstances.

(3) If there is more than one such associated property or
excepted joint owner—

(a) the total amount to be paid to the Agency; and

(b) the partof suchamount that is to be provided by each person
who holds any such associated property or whois an excepted
joint owner,

shall be agreed between both (or all) ofthem and the Agency.
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(4) A recovery order that makes any requirement under
subsection (1)—

(&} may,sofarasis required for giving effect to the agreement,
include provision for vesting, creating or extinguishing any
interest in property:;

(b) shall make provision for any recoverable property to cease
to be recoverable,

63.—(1) Where this section applies, the Court may make the
provisions referred to in subsection (2)in a recovery order, if—

(a) thereisno agreement under section 62; and
(b) the Court thinks it Just and equitable to do so,
(2) The provisions are—

(a) for the associated property to vest in the Agency or the
Crown, as the case may require, or for the excepted joint
owner’s interest to be extinguished; or

(b) inthecaseofan excepted joint owner, for the severance of
his interest.

(3) Arecovery order containing any provision by virtue of
subsection (2)(a) may also provide for either or both of the following
matters—

(a) forthe Agency to pay an amount to the person who holds

the associated Property or who is an excepted joint owner;
or

(b) for the creation of interests in favour of that person, or the
imposition of liabilities or conditions in relation to the property
vested in the Agency.

(4) In making any provision in a recovery order by virtue of
subsection (2) or (3), the Court shall have regard to—

(@) therights of any person who holds the associated property
or who is an excepted joint owner and the value to him of
that property or, as the case may require, of his share,
including any value which cannof be assessed in terms of
money;

69

Default of
agreement
about
associated or
joint
property.



70 No. 1 The Proceeds of Crime Act, 2007

(b) the Agency’s interest in receiving the realized proceeds of
the recoverable property.

(5) Where—

(a) aninterim receiving order applied at any time to associated
property or ajoint tenancy; and

(b) theCourtis satisfied that the person who holds the associated
property or who is an excepted joint owner has suffered
loss as a result of that order,

a recovery order making any provision by virtue of subsection (2) or
(3) may require the Agency to pay compensation to that person.

(6) The amount of compensation to be paid under subsection
(5) is the amount that the Court thinks reasonable, having regard to the
person’s loss and to any other relevant circumstances.

‘:::;)':C“:‘ i 64.——(1) This section applies to recoverable property consisting of

rights under  TIGNLS under a pension scheme.

pension . .
schemes. {(2) Subject to any consent order made under regulations

prescribed pursuant to this Act, a recovery order in respect of the
property shall, instead of vesting the property in the Agency, require the
trustees or managers of the pension scheme—

(a) topaytothe Agency withina prescribed period, the amount

determined by the trustees or Managers of the pension scheme
to be the value of the rights; and

(b) to giveeffectioany other provision made, by virtue of this
section or section 65 or 66, 1n respect of the scheme.

(3) Arecovery order made by virtue of subsection (2)—

(a) shall override the provisions of the pension scheme to the
extent that they conflict with the provisions of the order; and

(b) may provide for the recovery by the trustecs or managers of
the scheme, whether by deduction from any amount which
they are required to pay to the Agency or otherwise, of costs
incurred by them in—

() complyingwith the recovery order; or
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(i) providing information, before the order was made,
to the Agency, interim receiver or interim
administrator.

(4) No provision in any other law or in any pension scheme,
which prevents or restricts the assignment of any pension shall apply to
a Court making a recovery order by virtue of subsection (2).

65.—(1) Arecovery order made by virtue of section 64(2) shall
require the trustees or managers of the pension scheme—

(a) tomake suchreduction in the liabilities of the scheme as they
think necessary in consequence of the payment made in
pursuance of that subsection; and

(b) toprovide for the liabilities of the pension scheme relating to
the respondent’s recoverable property in respect of which
an order under section 64(2) is made.

(2) So far as the trustees or managers of a pension scheme are
required to act under subsection (1), their powers include the power to
reduce the amount of —

(@) anybenefit or future benefit to which the respondent is or
may be entitled under the scheme;

(b) any future benefit to which any other person may be entitled
under the scheme in respect of that property.

66.—(1) The Minister responsible for the management of pension
schemes may make regulations regarding the exercise by the trustees
or managers of a pension scheme of their powers under sections 64
and 65.

(2) Without prejudice to the generality of subsection ( 1),
regulations made under this section may include provision for the
calculation and verification of the value at any time of rights or liabilities.

(3) The power conferred by subsection (2) includes power to
provide for any values to be calculated or verified—

(a) inamanner that, in the particular case, is approved by a
prescribed person; or

(b) inaccordance with guidance from time to time prepared by
aprescribed person.,
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Applying 67.—(1) This section applies to—

realised

proceeds. (a) sums that represent the realized proceeds of property which
was vested in the Agency by a recovery order or which the
Agency obtained in pursuance of a recovery order;

(b) sums vested in the Agency by a recovery order or obtained
by the Agency in pursuance of arecovery order.

(2) The Agency shall make out of the sums—

(a) first, any payment required to be made by it by virtue of
section 63;

(b) second, any payment of remuneration or expenses that are
payable by virtue of section 135 (remuneration and expenses
of insolvency practitioner),

and any sum that remains shall be paid to the Agency.

Exemption 68.—(1) Inproceedings for arecovery order, a person (hereinafter
tfz:f‘t”cftfc“s of in this section referred to as the applicant) who claims that any property
" alleged to be recoverable property, or any part of that property, belongs

to him may apply for a declaration under this section.

(2) If the applicant appears to the Court to meet the conditions
mentioned in subsection (3), the Court may make a declaration to that
effect.

(3) The conditions are that—

(a) the applicant was deprived of the property he claims, or of
property which it represents, by unlawful conduct;

(b) the property he was deprived of was not recoverable
property immediately before he was deprived of it; and

(c) theproperty he claims belongs to him.

(4) Property to which a declaration under this section applies
18 not recoverable property.

(5) Where a declaration is made under subsection (2), The
Court may make an order for the restitution of the property to the
applicant with such ancillary directions as are necessary to secure such
restitution, including, where the property is subject to the Registration



The Proceeds of Crime Aet, 2007 [No. ]

of Titles Act, provision directing the Registrar to register the title of the
applicant.

69.—(1) If, in the case of any property to which an interim receiving
order has at any time applied, the Court does not in the course of the
proceedings decide that the property is recoverable property or
associated property, the person who owns property they may make an
application to the Court for compensation.

(2) Subsection (1) does not apply if the Court—

(a) has made a declaration in respect of the property by virtue
of section 68; or

(b) makes aconsent order.

(a) thedate of the decision ;

(b) ifany application is made for leave to appeal, the date on
which the application is withdrawn or refused; or

(c) if the application is granted, the date on which any
proceedings on appeal are finally concluded.

(4) Ifthe proceedings in respect of the property have been
discontinued, the application for compensation sha]] be made within
the period of three months after the date of the discontinuance.

(5) Ifthe Court is satisfied that the applicant has suffered a
loss as a result of the interim receiving order, the Court may require
the Agency to Pay compensation to the applicant.

(6) If, but for section 60(2), any right mentioned therein
(right of pre-emption or return) would have operated in favour of, or
become exercisable by, any person, that person may make an
application to the Court for compensation.

(7) An application under subsection (6) shall be made within
the period of three months beginning with the vesting referred to in
section 60(2).

Compen-
sation.
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(8) If the Court is satisfied that, in consequence of the
operation of section 60, the right in question cannot subsequently
operate in favour of the applicant or, as the case may be, become
exercisable by him, the Court may require the Agency to pay
compensation to the applicant.

(9) The amount of compensation to be paid under this section
is the amount the Court thinks reasonable, having regard to the loss
suffered and any other relevant circumstances.

70.—(1) At any time when an order referred to in subsection (2)
is in force, the Agency shall not start proceedings for a recovery
order unless the Agency reasonably believes that the aggregate value
of the recoverable property that the Agency wishes 10 be subject to
a recovery order is not less than two hundred and fifty thousand
dollars.

(2) The Minister may, subject to affirmative resolution, make
an order amending the amount specified in subsection (D).

(3) If the Agency applies for an interim receiving order
before starting the proceedings, subsection (1) applies to the
application instead of to the start of the proceedings.

(4) This section does not affect the continuation of proceedings
which have been properly started for a recovery order, or the making
or continuing effect of an interim receiving order that has been properly
applied for. ‘

71.—(1) The time limits established by the Limitation of Actions
Act shall not apply to any proceedings under any of the foregoing
provisions of this Part.

(2) Proceedings under any of the foregoing provisions of this
Part shall not be brought after the expiration of the period of twelve
years from the date on which the Agency’s cause of action accrued.

(3) For the purposes of this section—
(a) proceedings are brought when—

() aclaim formis issued; or
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(1) an application is made for an interim receiving
order,

whichever first occurs

() inthecaseof proceedings for a recovery orderin
Tespect of property obtained through unjawfy]
conduct, when the Property is so obtained;

(@) inthecaseof proceedings for 3 recovery orderin
respect of any other recoverable property, when
the property obtained through unlawfu| conduct
which it represents is so obtained.

(4) Subsection (5) shall applyif—

(@) aperson would, but for the provisions of the Limitation of
Actions Act, have 3 cause of action in respect of the
conversion of a chattel; and

(b) proceedings are started under any ofthe foregoing provisions
of this Part fora recovery order in respect of the chatte].

(5) The Limitation of Actions Act shall not prevent—

() the person referred to in subsection (4) from asserting on an
application under section 80 (appeal against forfeiture) that
the property belongs to him; or

(b) the Court from making a declaration in that person’s favour
under section 68 (Exemption for victims of theft, etc.).

(6) Ifthe Court makes 2 declaration referred to jn subsection
(5)(b), the person’s title to the chattel is to be treated as not having
been extinguished by the Limitation of Actions Act.

Recovery of cash in Summary proceedings

72.—(1) Subject to section 73, if an authorised officer who is lawfully
On any premises has reasonable grounds for suspecting that there is on
the premises cash—

(@) whichis recoverable property or is intended by any person
for use in unlawful conduct; and

Searches.
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(b) theamount of which is not less than the minimum amount,
the authorised officer may search for the cash on those premises.

{2} An authorised officer may exercise the powers setout in
subsection (3) if the officer has reasonable grounds for suspecting that
a person is carrying cash—

(a) whichis recoverable property or is intended by any person
for use inuntawful conduct; and

(b) theamount of whichis not less than the minimum amount.

(3) The authorised officer may, so far as he thinks necessary
or expedient, require the person suspected of carrying the cash—

(a) to permita search of any article found in that person’s
possession; or

(b) topermita search of his person.

(4) An authorised officer exercising powers by virtue of
subsection (3)(b) may detain the person so long as is necessary for the
exercise of those powers.

(5) The powers conferred by this section are exercisable only

prior so far as is reasonably required for the purpose of finding cash.
approval.

73.—{(1) For the purposes of this section—
(a) the appropriate approval means a search warrant issued by
a Justice of the Peace oF, if that is not practicable in any

case, the approval ofa senior officer;

(b) “asenior officer” means—

() in relation to the exercise of the power by a
customs officer, a customs officer of a rank
designated by the Commissioner of Customs as
equivalent to that of a senior police officer;

() in relation to the exercise of the power by a
constable, a senior police officer;
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(i) in relation to the exercise of the power by any
other authorised officer, the Director or a senior
officer of the Agency;

(c) *“a senior police officer” means a member of the
Constabulary Force of at least the rank of inspector.

(2) The powers conferred by section 72(1) may be exercised
only with the appropriate approval as specified in subsection (1), but
an authorised officer who, pursuant to that subsection, exercises the
powers without obtaining a search warrant shall give a written account
to the senior officer in accordance with subsection (3), in any case
where—

(@) no cash is seized by virtue of section 75; or
(b) it was not practical to obtain a search warrant.

(3) The account shall give particulars of the circumstances
that led the authorised officer to believe that—

(a) the powers were exercisable; and
(b) it was not practicable to obtain a search warrant.
74.-—(1) The Minister shall—

(a) establish a code of practice in connection with the exercise
by authorised officers of the powers conferred by section
72; and

(b) lay the code before the Houses of Parliament.

(2) The code is admissible in evidence in criminal or civil
proceedings and shall be taken into account by a court or tribu:.] in
any case in which it appears to the court or tribunal to be relevant.

75.—(1) An authorised officer may seize any cash if the officer
has reasonable grounds for suspecting that the cash is—

(a) recoverable property; or

(b) intended by any person for use in unlawful conduct.

77
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(2) Subject to subsection (3), where—

(a) an authorised officer has reasonable grounds for suspecting
that a part of cash is—

(i) recoverable property; or

(i) intended by any person for use in unlawful
conduct; and

(b) it is not reasonably practicable to seize only that part,
the whole of the cash may be seized by the officer.

(3) This section does not authorise the seizure of an amount
of cash if that cash or, as the case may be, the part to which the
suspicion relates, is less than the minimum amount.

76.—(1) While the authorised officer continues to have
reasonable grounds under section 75(1) or (2), cash seized under
that section may be detained initially for a period of seventy-two
hours.

(2) The period for which cash or any part thereof may be
detained under subsection (1) may be extended by an order made
by a Resident Magistrate’s Court:

Provided that no such order shall authorise the detention of any
of the cash—

(a) beyond the end of the period of three months beginning
with the date of the order, in the case of an order first
extending the period; or

(b) in the case of a further order under this section, beyond
the end of the period of two years beginning with the
date of the first order.

(3) A justice of the peace may also exercise the power of
a Resident Magistrate’s Court to make an order first extending the
period mentioned in subsection (1).
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(4) An application for an order under subsection (2) may be
made by an authorised officer.

(5) On an application under subsection (4), the court or Justice
of the Peace, as the case may be, may make the order if satisfied,
in relation to any cash to be firther detained, that either of the following
conditions is met—

(a) there are reasonable grounds for suspecting that the cash
is recoverable property and that either—

(1} its continued detention is justified while its
derivation is further investigated or consideration
is given to bringing (in Jamaica or elsewhere)
proceedings against any person for an offence with
which the cash is connected; or

() proceedings against any person for an offence with
which the cash is connected have been started
and have not been concluded; or

(b) there are reasonable grounds for suspecting that the cash is
intended to be used in unlawfitl conduct and that either- —

(1)  itscontinued detention is justified while iits intended
useis further investigated or consideration is given
to bringing (in Jamaica or elsewhere) proceedings
against any petson for an offence with which the
cash is connected; or

() proceedings against any person for an offence with
which the cash is connected have been started
and have not been concluded.

(6) Where an application is made for an order under subsection
(2) in the case of cash seized under section 75(2), the court or Justice
of the Peace, as the case may be, shall not make the order unless
satisfied that—

(a) the condition in subsection (5)(a) or (b) 1s met in respect of
part of the cash; and

(b) itisnotreasonably practicable to detain only that part.

19
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(7) An order under subsection (2) shall provide for notice to
be given to persons affected by it.

77.—(1) Where cash is detained under section 76 for more than
seventy-two hours, the cash shall, as soon asis reasonably practicable,
be deposited in an interest-bearing account and held there, and the
interest accruing on it shall be added to it on its forfeiture or release.

(2) Inthe case of cash seized under section 75(2) and detained
under section 76, the authorised officer shall, on depositing the cashin
the account, release the part of the cash to which the suspicion does
not relate.

(3) Subsection (1) does not apply if the cash or, as the case
may be, the part to which the suspicion relates is required as evidence
of an offence in proceedings under this Part.

78.—(1) This section applies while any cash is detained under section
76.

(2) AResident Magistrate’s Court may direct the release of
the whole or any part of the cash if the court is satisfied, on the application
by the person from whom the cash is seized, that the conditions in
section 76 for the detention of the cash are no longer met inrelation to
the cash to be released.

(3) Anauthorized officer may, with the approval of the Resident
Magistrate’s Court or Justice (as the case may be) under whose order
cash is being detained, release the whole or any part of it if satisfied that
the detention of the cash to be released is no longer justified.

79.—(1) While cash is detained under section 76, the authorised
officer may make an application to the Resident Magistrate’s Court for
the forfeiture of the whole or any part of the cash.

(2) On an application under subsection (1), the Resident
Magistrate’s Court may order the forfeiture of the cash or any part ofit
if satisfied that the cash or part, as the case may be—

(a) isrecoverable property; or
(b) is intended by any person for use in unlawful conduct.

(3) In the case of recoverable property that belongs to joint
tenants, an order under subsection (2) shatl not apply to so much ofthe
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property as the court thinks is attributable to the excepted joint owner’s
share of the property.

(4) Where an application for the forfeiture of any cash is made
under this section, the cash shall be detained, and may not be released
under any power conferred by this Part, until any proceedings in
pursuance of the application (including any proceedings on appeal) are
concluded.

80.—(1) Any party to proceedings in which an application or order
is made under section 79 for the forfeiture of cash, who is aggrieved by
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Appeal in respect of the decision.

(2) An appeal under subsection (1) shall be made within the
period of thirty days beginning with the date on which the order is
made.

(3) The court hearing the appeal may make any order it thinks
appropriate.
81.—(1) Cash forfeited under this Part, and any accrued interest

thereon, shall, subject to the provisions of subsection (3), be paid into
the Consolidated Fund.

(2) Cash shall not be paid in under subsection (1)—

(a) before the end of the period specified in section 80(2) within
which an appeal under that section may be made; or

(b) ifaperson appeals under that section, before the appeal is
determined or otherwise disposed of,

(3) Regulations made under section 138 may provide for the
disbursement of funds, paid into the Consolidated Fund pursuant to
subsection (1), for the benefit of Jamaica’s criminal Jjustice system.

82.—(1) A person who claims that any cash detained under this
Part belongs to him may apply to a Resident Magistrate’s Court for the
cash to be released to him.

(2) An application under subsection (1) may be made in the
course of proceedings under section 76 or 79 or at any other time.

(3) On an application under subsection (1) the court may act
in accordance with subsection (4) or (5).

Application
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(4) Ifit appears to the court that—

(a) theapplicantwas deprived of the cashto which the application
relates, or of property which it represents, by unlawful
conduct;

(b) the property that the applicant was deprived of was not,
immediately before he was deprived of it, recoverable
property; and

(¢) the cashbelongs to the applicant,

the court may order the cash to which the application relates to be
released to the applicant.

(5) If the applicant is not the person from whom the cash to
which the application relates was seized and—

(a) itappears to the court that the cash belongs to the applicant;

(b) thecourtis satisfied that the conditions in section 76 for the
detention of the cash are no longer met or, if an application
has been made under section 79, the court decides not to
make an order under that section in relation to that cash; and

(c) noobjection to the makingofan order under this subsection
has been made by the person from whom that cash was
seized,

the court may order the cash to which the application relates to be
released to the applicant or the person from whom it was seized.

Compen- 83.—(1) Ifno forfeiture order is made in respect of any cash detained

sation- under this Part, the person to whom the cash belongs or from whom
the cash was seized may make an application to the Resident Magistrate’s
Court for compensation.

(2) If, for any period beginning with the first reasonably
practicable opportunity to deposit the cash in an interest-bearing account
after the initial detention of the cash for seventy-two hours, the cash
was not so deposited, the court may order that compensation be paid
to the applicant.



The Proceeds of Crime Act, 2007 [No. ] 83

(3) Subject to subsection (4), the amount of compensation to
be paid under subsection (2) is the amount that the court thinks would
have been earned in interest jn the period in question if the cash had
been held in an account that bears interest at the rate of interest applicable
to Government Treasury Bills over the period in question.

(4) If a forfeiture order is made in respect of. only a portion of
any cash detained under this Part, this section has effect in relation to
the other portion.

General
84.—(1) Property obtained through unlawful conduct is recoverable Property
property: e
unlawful

Provided that if such property has been disposed of since jt was so
obtained, it is recoverable property only ifit is held by a person into
whose hands it may be followed.

(2) Recoverable property obtained through unlawfu] conduct
may be followed into the hands of a person obtaining iton a disposal
by—

(a) the person who obtained the property through the unlawful
conduct; or

(b) aperson into whose hands it may, by virtue of this subsection,
be followed.

conduct.

(hereinafier in this section referred to as the original property) is orhag Property, etc.

directly or indirectly, the orj ginal property, is also recoverable property,.
(2) Where a person enters into atransaction by which—

(a) thatperson disposes of recoverable property, whether the
original property or property which, by virtue of this Part,
Iepresents original property; and

(b) he obtains other property in place of it, the other property
Tepresents the original property.
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(3) Ifaperson disposes of recoverable property that represents
the original property, the property——

(a) maybe followed into the hands of the person who obtains it;
and

(b) continuesto represent the original property.

86.—(1) Subsection (2) appliesifa person’s recoverable property
is mixed with other property, whether belonging to that person or any
other person.

(2) The portionofthe mixed property that is attributable to the
recoverable property represents the property obtained through untawful
conduct.

87.—(1) This section applies where a person who has recoverable
property obtains further property consisting of profits accruing inrespect
of the recoverable property.

(2) The further property shall be treated as representing property
obtained through unlawful conduct.

88. —(1) Where—
(2) apersondisposes of recoverable property; and

(b) theparty who obtains the property on the disposal does so
in good faith, for valuable consideration and without notice
that the property was recoverable property,

the property may not be followed into that party’s hands and ceases to
be recoverable.

(2) Ifrecoverable property is vested, forfeited or otherwise
disposed of in pursuance of powers conferred by virtue of this Part, the
property ceases {0 be recoverable. :

(3) Recoverable property ccases to be recoverable if—

(a) theproperty consists of a payment made to the claimant, or
property otherwise obtained by the claimant, from the
defendant in pursuance of a judgment in civil proceedings,
whether in Jamaica or elsewhere; and
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(b) theclaimant’s claim is based on the defendant’s unlawful
conduct.

(4) Recoverable property ceases to be recoverable if the
property consists of a payment made to a person in pursuance of an
order for restitution or the payment of compensation under any other
law.

(5) Property s not recoverable while—
(a) arestraint order applies to the property under section 33 ;or

(b) aforfeiture order made under any other law is in force in
respect of the property.

(6) Property is not recoverable in relation to any person if the
property has been taken into account in deciding the amount of that
person’s benefit from criminal conduct for the purpose of making—

(@) aforfeiture order or pecuniary penalty order; or
(b) aforfeiture order under any other law,

and, inrelation to an order mentioned in paragraph (b), the reference to
the amount of aperson’s benefit from criminal conduct shall be construed
as areference to the corresponding amount under the enactment in
Question.

(7) Where—
(a) aperson enters into 2 transaction to which section 85(2)
applies; and
(b) thedisposal is one to which subsection (1) or (2) applies,

this section does not affect the recoverability (by virtue of section
85(2)) of any property obtained on the transaction in place of the
property disposed of,

89.—(1) Where a person grants an interest in recoverable property,
the question whether the interest is also recoverabie shall be determined
in the same manner as on any other disposal of recoverable property.

(2} On the grant of an interest in recoverable property—

(a) wherethe property is property obtained through unlawful
conduct, the interest shall also be treated as obtained through
that conduct;

85
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(b) where the property represents, in the hands of the grantor,
property obtained through uniawful conduct, the interest shall
also be treated as representing, in the grantor’s hands, the
property so obtained.

Insolvency. 90.—(1) This section applies to recoverable property, or property
associated with recoverable property, if—

(a) the property is an asset of a company being wound up in
pursuance of a resolution for voluntary winding up;

(b) the property is an asset of any entity and a deed of
arrangement under section 52 of the Bankruptcy Act has
effect in relation to the entity;

(c} an order under section 23 of the Bankruptcy Act
(appointment of receiver) has effect in relation to the

property,

(d) the property is an asset of an individual in respect of whom
a provisional or absolute order for bankruptcy has effect
under the Bankruptcy Act.

(2) Proceedings for a recovery order may not be taken or
continued in respect of property to which this section applies, unless—

{a) the appropriate court gives leave; and

(b) the proceedings are taken or continued, as the case may
be, in accordance with any terms imposed by that court.

(3) An application for an order for the further detention of
any cash to which this section applies may not be made under section
76 unless the appropriate court gives leave.

(4) An application under this section for leave to take
proceedings for a recovery order may be made without notice to any
person.

(5) Subsection (4) does not affect any requirement for notice
of an application to be given to the Director’s receiver.
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(6) In this section, “the appropriate court” means the court
that is the applicable court for the purposes of the relevant resolution,
deed of arrangement, or provisional or absolute order, mentioned in
subsection (1).

Part V. Money Laundering
91.—(1) For the purposes of this Part—

(a) propertyiscriminal property if it constitutes a person’s benefit
from criminal conduct or represents such a benefit, in whole
or in part and whether directly or indirectly (and it is
immaterial who carried out or benefitted from the conduct);

(b) moneylaundering is an act which—
() constitutes an offence under section 92 or 93;

(i} constitutes an attempt, conspiracy or incitement
to commit an offence specified in sub-paragraph
(i) or

(i) constitutes aiding, abetting, counselling or
procuring the commission of an offence specified
in sub-paragraph (i);

(¢) adisclosure to a nominated officer is a disclosure that—

() is made to a person nominated by the alleged
offender’s employer to receive disclosures under
this Part; and

(i) is made in the course of the alleged offender’s
employment and in accordance with the
procedure established by the employer for the
purpose, and references to a “nominated officer”
shall be construed accordingly;

(d) for the purposes of paragraph (c)—

() references to a person’s employer include any
body, association or organization (including a
voluntary organization) in connection with whose

Interpre-
tation,

87
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activities the person exercises a finction (whether
or not for gain or reward); and

(i) references to employment shall be construed
accordingly,

(e) “authorised disclosure” means a disclosure made under
section 100(4);

(f ‘“authorised officer” means—
(i) aconstable;
() a customs officer; or
(i) an officer of the Agency;

(g) ‘“competent authority” means the authority from time to
time authorized in writing by the Minister to—

() monitor compliance by any type of business in
the regulated sector, with the requirements of
this Part and any regulations made under this
Part; and

(i) issue guidelines to businesses in the regulated
sector regarding effective measures to prevent
money laundering;

(h) “designated authority” means the Chief Technical Director
of the Financial Investigations Division of the Ministry
responsible for finance, or such other person as may be
designated by the Minister by order.

(2) For the purposes of sections 92, 93 and 99—
(a) the appropriate consent is—

@) if an authorised disclosure is made to a
nominated officer, the consent of the nominated
officer to do a prohibited act;

() if an authorised disclosure is made to a constable,
the consent of the constable to do a prohibited
act;
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(i) if an authorised disclosure is made to a customs
officer, the consent of the customs officer to do
a prohibited act;

(iv) if an authorised disclosure is made to an officer
of the Agency, the consent of that officer to do
a prohibited act;

(b) aperson shall be deemed to have the appropriate consent if
the person makes an authorised disclosure to an authorised
officerand—

(1) before the end of the notice period the person is
not notified by the authorised officer that consent
to the doing of the act is refused; or

(@) the person is so notified before the end of the
notice period, but ten days have passed since the
receipt of the notice.

(4) References in subsection (2) and sections 99 and 100to a
prohibited act are references to an act prohibited by section 92 or 93

92.~—(1) Subject to subsection (4), a person commits an offence if
that person—
(a) engagesina transaction that involves criminal property;
(b} conceals, disguises, disposes of or brings into Jamaica any
such property; or
(¢) converts, transfers or Temoves any such property from
Jamaica,

and the person knows or has reasonable grounds to believe, at the time
he does any act referred to in paragraph (a), (b) or (c), that the property
is criminal property.

(2) Subject to subsection (4), a person commits an offence if
that person enters into or becomes concerned in an arrangement that
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the person knows or has reasonable grounds to believe facilitates (by
whatever means) the acquisition, retention, use or control of criminal
property by oron behalf of another person.

(3) For the purposes of this section, concealing or disguising
property includes concealing or disguising the nature of the property, its
source, location, disposition, movement of ownership or any rights with
respect to the property.

(4) Apersondoesnot commit an offence under subsection (1)
or (2)if—

(a) before doing any act described in subsection (1) or (2),the
person makes an authorised disclosure and has the
appropriate consent to act;

(b) the person—

() intended tomake such a disclosure before doing
the act and has a reasonable excuse for not doing
so; and

(i) doesmakesucha disclosure on his own initiative
as soon as is reasonably practicable after doing
the act; or

(c) the personacts in good faith in the exercise of a function
relating to the enforcement of any provision of this Actorof
any other enactment relating to criminal conduct or benefit
from criminal conduct.

93.—(1) Subjectto subsections (2) and (3), a person commits an
offence if that person acquires, uses or has possession of criminal
property and the person knows or has reasonable grounds to believe
that the property 18 criminal property.

(2) Aperson does not commit an offence under subsection
(D if—

(a) beforedoinganyact described in subsection (1), the person
makes an authotised disclosure and receives the appropriate
consent to act;
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(b) the person—-

(©

(d)

() intended to make such a disclosure but has a
reasonable excuse for not doing so; and

(i) makes such a disclosure on his own initiative as
800N as 1s reasonably practicable after doing the
act;

the person acquired, used or had possession of the property
bona fide and without notice that the property is criminal
property, or

the person acts in good faith in the exercise of a function
relating to the enforcement of any provision of this Act or of
any other enactment relating to criminal conduct or benefit
from criminal conduct.

(3) An Attorney-at-Law shall ot betaken to engage in money
laundering to the extent that he receives bona fide fees for legal
representation.

94.—(1) The provisions of the F. ourth Schedule shall have cffect,
for the purposes of this Part, in determining what js- —

(a)
(b)

abusiness in the regulated sector;

asupervisory authority,

(2) Aperson commits an offence if—

(a)

(b)

(c)

that person knows or believes, or has reasonable grounds
for knowing or believing, that another person has engaged in
a transaction that could constitute or be related to money
laumdering;

the information or matter on which the knowledge or belief
is based or which gives reasonable grounds for such
knowledge or belief, came to him in the course of a business
in the regulated sector; and

the person does not make the required disclosure as soon
as is reasonably practicable, and in any event within fifteen
days, after the information or other matter comes to him.
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(3) For the purpose of enabling the making of the required
disclosure, a person in the course of business in the regulated sector
shall, in relation to each customer, pay special attention to—

(a) allcomplex, unusual or large business transactions carried
out by that customer with the business; and

(b) unusual patterns of transactions, whether completed ornot,
which appear to the person 10 be inconsistent with the normal
transactions carried out by that customer with the business.

(4) The required disclosure is a disclosure of the information
or other matter—

(a) toanominated officer; or

(b) tothedesignated authority in the form and manner prescribed
for the purposes of this subsection by regulations made under
section 102.

(5) A person does not commit an offence under this section
i
(a) hehas areasonable excuse for not disclosing the information
or other matter,

(b) heisan attorney-at-law and the information or other matter
came to him in privileged circumstances; O

(c) subsection (6) applies to him.
(6) This subsection applies to a person if the person—

(a) doesnotknow or suspect that another person is engaged in
money laundering; and

(b) hasnotbeen provided by his employer with such training as
is specified by the Minister by regulations made for the
purposes of this section.

(7) Indeciding whether a person committed an offence under
this section or section 95, the court shall consider whether the person
followed—

(a) anyrelevant guidance that was at the time concerned—

@) issued byasupervisory authority or any other body
that regulates, or is representative of, any trade,
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profession, business or employment carried on
by the alleged offender;

(@) approved by the Minister; and
(i) pubiished in the Gazette; and

(b) the procedures prescribed by regulationg made under this
Act for the purpose of the prevention or detection of money
laundering.

(8) Information or other matter comes to an Attorney-at-
Law in privileged circumstances if it ig communicated or given to

(a) by, orby a fepresentative of, a client of his in connection
with the giving by the Attorney-at-Law of legal advice to
the client;

(b) by, orbya Tepresentative of, a person seeking legal advice
from the Attomey-at-law; or

(c) by a person in connection with legal proceedings or
contemplated lega) proceedings:

Provided that this subsection does not apply to information or
other matter that is communicated or given with the intention of
furthering a criminal purpose.

(%) The Minister may by order, subject to affirmative
resolution, amend the Fourth Schedule,

95.—(1) A nominated officer commits ap offence if—-

(a) the nominated officer knows or believes, or has reasc: thle
grounds for knowing or believing, that another person has
engaged in a transaction that could constitute or be related
to money laundering;

(b) the information or other matter on which his knowledge or
belief is based or which gives reasonable grounds for such
knowledge or belief, as the case may be, came to the
nominated officer in consequence of a disclosure made
under section 94; and
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(c) the nominated officer fails, without reasonable excuse, 10
make the required disclosure as soon as is reasonably
practicable, and in any event within fifteen days, after the
information or matter comes to him.

(2) For the purposes of subsection (1)(c), the required
disclosure is a disclosure of the information or other matter—

(a) tothe designated authority; and

(b) in such form and manner as may be prescribed for the
purposes of this subsection by regulations made under section

102.
T;_Oni . 96.—(1) An authorised officer commits an offence if—
isclosure by
2‘%*‘:; sed (a) thatofficerknowsor has reasonable groundsto believe that
' another person has engaged In money laundenng;

(b) theinformation or other matter on which that knowledge or
reasonable grounds for beliefis based cameto the authorised
officer in the consequence of a disclosure made under section
100; and

(¢) the authorised officer fails, without reasonable excuse, to
make the tequired disclosure as soon as is reasonably
practicable, or in any event within fifteen days, after the
information or other matter comes to him.

(2) For the purposcs of subsection (1) (c), the required
disclosure is a disclosure of the information or other matter—

(a) tothe designated authority; and

(b} in such form and manner as may be prescribed for the
purposes of this subsection by regulations made under section
102.

Tipping off. 97.—(1) Aperson commits an offence it—

(a) knowingor having reasonable grounds to believe that a
disclosure falling within section 100 has been made, he makes
a disclosure which is likely to prejudice any investigation
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The Proceeds of Crime Act, 2007 (No. ]

that might be conducted following the first mentioned dis-
closure; or

knowing or having reasonable grounds to believe that the
enforcing authority is acting Of proposing to act in connection
withamoney laundering Investigation which is being, or about
to be, conducted, he discloses information or any other
matter relating to the invest; gation to any other person,

(2) Aperson does not commit an offence under subsection (1)

(2)

(b)

(c)
(d)

(e)

inthecase of a disclosure mentioned in subsection (1)(a), at
the time of making the disclosure the person did not know
or suspect that the disclosure was likely to be prejudicial as
mentioned in subsection (1Xa);

the disclosure is made in carrying out a function that the person
has relating to the enforcement of any provision of this Act
or of any other enactment relating to criminal conduyct or
benefit from criminal conduct;

the disclosure is to an attorney-at-law for the purpose of
obtaining legal advice;

the personisan attorney-at-law and the disclosure fails within
subsection (3); or

the disclosure is a disclosure to the competent authority.

(3) Adisclosure falls within this subsection ifit is a disclosure— —

(3

(b)

to, orto arepresentative of, aclient of the attomey-at-law in
connection with the giving by the attorney-at-law o/ legal
advice to the client; or

to any person in connection with legal proceedings or
contemplated legal proceedings:

Provided that a disclosure does not fall within this subsection
if the disclosure is made with the intention of furthering a

criminal purpose.

95
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Penalties. 98 —(1) Aperson who commits an offence under section 920r93
is Hable—-
(a) onconviction before a Resident Magistrate—

() inthecaseofan individual, to a fine not exceeding
three million dollars or to imprisonment foraterm
not exceeding five years or to both such fine and
imprisonment,

(@) in the case of a body corporate, 10 @ fine not
exceeding fivemillion dollars;

(b) onconviction on indictment before a Circuit Court—

() in the case of an individual, to a fine or
imprisonment for aterm not exceeding twenty
years of to both such fine and imprisonment;

(i) inthecaseof a body corporate, to a fine.

(2) Apersonwho commits an offence under section 94, 95,
96 or 97 is liable—

(a) onconviction before a Resident Magistrate, to a fine not
exceeding one million dollars orto imprisonment for aterm
ot exceeding twelve months or to both such fine and
imprisonment,

(b) onconvictionon indictment before a Circuit Court, to 2 fine
or imprisonment for a term not exceeding ten years or {0
both such fine and imprisonment.

(3) Subjectto affirmative resolution, the Minister may by order
amend any penalty imposed under this section or section 99.

::nzm‘";m 99.—(1) Anominated officer shall not give the appropriate consent
,,Dmi,,ale;’ to the doing of a pro ibited act unless the officer makes a disclosure

officer. that property is criminal property to the designated authority, and—

(a) thedesi gnated authority gives consent to the doing of the
act,

(b) beforetheend of the notice period, the officer isnotnotified
by the designated authority that consent to the doing of the
act is refused; or
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(¢) before the end of the notice period, the officer is so notified,
but ten days have passed since the officer received the notice,

(2) Anominated officer commits an offence if —

(a) hegivesconsenttoa prohibited act in circumstances where
none of the provisions of subsection (1)(a)(b) or (c) is
satisfied; and

(b) heknows or has reasonable grounds to believe that the act
is a prohibited act,

(3) A nominated officer who commits an offence under
subsection (2) is liable—

(a) on conviction before a Resident Magistrate, to a fine not
cxceeding one million dollars or to imprisonment for a
term not exceeding twelve months or to both such fine
and imprisonment;

(b) on conviction on indictment before a Circuit Court, to a
finc or to imprisonment for a term not exceeding five
ycars or to both such fine and imprisonment,

(4) The designated authority may give oral notice of its
consent, or refusal of consent, under thig section, but shall as soon
as is rcasonably practicable, and in any event, within five days afier
giving the oral notice, send a written form of the notice to the
nominated officer,

100.—(1) A disclosure is protected under this section if it
satisfics the conditions referred to in subsection (3).

(2) A protected disclosure shall not be taken to breach
any restriction on the disclosure of information, however imposed.

(3) The conditions mentioned in subsection (1) are that—

(2) the information or other matter disclosed came to the
person making the disclosure in the course of that
person’s trade, profession, business or employment;

(b) the information or other matier causes the person making
the disclosurc to know or believe, or to have reasonable
grounds for knowing or believing, that another person has
cngaged in money laundering; and

Protec
autho
disclo:
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(c) thedisclosure is made to an authorised officer or nominated
officer as soon as is reasonably practicable after the
inforrmation or other matter, which gives nise to the know ledge
or belicfor reasonable grounds for such knowledge or belief,
comes to the person making the disclosure.

(4) For the purposes of this Part, a disclosure is authorised
if—
(a) itisadisclosuretoan authorised officer or nominated officer
that property is criminal property;

(b) itis madeinsuch form and manner as may be prescribed for
the purposes of this section by regulations made under scction
102; and

(c) thefirstor second condition referred to In subscction (5)1s
satisfied.

(5) The conditions mentioned in subsection (4)(c) arc as
follows—

(a) firstly, thatthe disclosure is made before the person making
the disclosure does the prohibited act;

(b) secondly, that—

(i) thedisclosureis made after the person making
the disclosure does the prohibited act,

(i) thepersonhasa reasonable excuse for failing to
make the disclosure before doing the act; and

Gii) the disclosure is made on the person’s own
initiative and as soon as it is reasonably practicable
for him to makeit.

(6) An authorised disclosure shall not be taken to breach any
restriction on the disclosure of information, however imposed.

Cross border 101.—<1) In this section, references 1o “‘cash” shall be construcd as
movement of : . .
fund. including references to bearcr —negoti able instruments.
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(2) Aperson who transports or causes the transportation of
cash into or out of J amaica, exceeding ten thousand doliars in United
States currency or its equivalent in any other currency or such other
amount as may be prescribed, shall (in such form and manner as may
be prescribed by the Minister by order and before the transportation
takes place) report to the designated authority—

(@) the fact and the amount being transported;

(b) particulars about the carrier;

(c) thesourceofthe funds;

(d) the purpose for which the funds are being transported.

(3) A person who fails to make a report as required by
subsection (2) commits an offence and is liable on summary conviction
before a Resident Magistrate to a fine not exceeding ten thousand dollars
or to imprisonment for a term not exceeding three months or to both
such fine and imprisonment.

102.—(1) The Minister may, subject to affirmative resolution, make
regulations—

(a) prescribing the form and manner in which a disclosure under
section 94, 95, 96 or 100(4) shall be made;

(b) prescribing the programmes, policies, controls and
procedures to be implemented by businesses falling within
the regulated sector;

.#(€) requiring financial nstitutions to report, in the form and manner
prescribed, cash transactions involving a prescribed amount.

(2) Regulations under this section may also provide that the
form referred to in subsection (1X@)mayinclude a request to the person
making the disclosure to provide additional information specified in the
form.

(3) The additional information mentioned in subsection 2)is
ormation that is necessary to enable the person to whom the disclosure
is made to decide whether to start or continue a money laundering
investigation,
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(4) A disclosure made in pursuance of a request under
subsection (2) shall not be taken to breach any restriction on the
disclosure of information, however imposed.

(5) References to a “money Jaundering investigation” shall be
construed in accordance with section 103.

(6) Subsections (1)(a) and (2) do not apply to a disclosure
made to a nominated officer.

(7) Regulations made under this section may provide for
penalties in excess of the amounts specified in section 29 of the
Interpretation Act for breach of any provision of such regulations.

Part VI Investigations
103. For the purposes of this Part—
“appropriate officer” means—

(a) inrelationtoa forfeiture investigation, the Director,
an authorised financial jnvestigator, or an
authorised officer;

(b) inrelationtoa civil recovery investigation, the
Director;

(¢) inrelationtoamoncy laundering investigation, an
authorised financial investigator oran authorised
officer;

“authorised officer” means—
(a) aconstable;
(b) acustomsofficer; of

(c) anofficer ofthe Agency or any other person so
designated by the Minister by order for the
purposes of this Part;

“cjvil recovery investigation” is an investigation into—

(a) whether property is recoverable property or

associated property;
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(b) who hoids the property; or
(c) the extent or whereabouts of the property:
Provided that an Investigation is not a civil recovery investigation if —

() proceedings for a récovery order have been
started in respect of the property in question;

(i} aninterim receiving order applies to the property
in question; or

(i) the propertyin question is detained under section

>

“document” has the same meaning as in section 31B of the
Evidence Act;

“excluded material” means——
(@) medical records;

(b) human tissue or flujd which has been taken for
the purposes of diagnosis or medical treatment
and which a person holds in confidence;

“forfeiture investigation means an investigation into—
(@) whetheraperson has benefited from his criminal
conduct; or

(b} the extent or location of aperson’s benefit from
his criminal conduct;

“Judge” means a Judge of the Supreme Court;

“money laundering investi gation” means an investi gation into
whether a person has committed a money laundering offence;

“senior appropriate officer” means—
(2) inrelation to a forfeiture invest; gation—
()  theDirector;

(i) amember ofthe Constabulary Force not
below the rank of superintendent;

101
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(iiy acustoms officer who is not below such
grade as is designated by the
Commissioner of Customs as equivalent
to the rank mentioned in sub-paragraph
(@),

(iv) anauthorised financial investigator;

(v) any other person so designated by the
Minister by order for the purposes of this
Part;

(b) inrelationtoa civil recovery investigation, the
Director,

(¢) inrelationtoamoney laundering investigation—

() amemberofthe Constabulary Force who
is not below the rank of superintendent;

() acustoms officer who is not below such
grade as is designated by the Com-
missioner of Customs as equivalent to the
rank referred to in sub-paragraph (i);

(iii) anauthorised financial investigator;

(iv) any other person designated by the
Minister by order for the purposes ofthis
Part.

Offences 104.—(1) This section applies if aperson knows or has reasonable
prejudicing . . . . .
investigation. grounds to believe that an appropnate officer is acting, or proposing to
act, in connection with a forfeiture investigation, a civil recovery
investigation or amoney Jaundering investi ion that isbeing or is about
to be conducted.
(2) The person commits an offence if—
(a) he makes a disclosure that is likely to prejudice the
investigation; or
(b) he falsifies, conceals, destroys or otherwise disposes of, or

causes or permits the falsification, concealment, destruction
or disposal of, docurnents that are relevant to the investigation.
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(3) A person does not commit an offence under subsection
(2Xa) if—

(a) he does not know or have reasonable grounds to believe
that the disclosure is likely to prejudice the investigation;

(b) thedisclosure is made in the exercise of a function under this
Act or any other enactment relating to criminal conduct or
benefit from criminal conduct or in compliance with a
requirement imposed under or by virtue of this Act; or

(¢} thepersonisan Attorney-at-Law and the disclosure falls
within subsection (4).

(4) Adisclosure falls within this subsection ifit is adisclosure—

(a) to,orto arepresentative of, aclient of the attorney-at-law in
connection with the giving by the attorney-at-law of legal
advice to the client; or

(b) to any person in connection with legal proceedings or
contemplated legal proceedings:

Provided that a disclosure does not fall within this subsection if
the disclosure is made with the intention of furthering a criminal purpose.

(5) A person does not commit an offence under subsection
(2)b) if—

(a) hedoes notknow or suspect that the documnents are relevant
to the investigation; or

(b) he does not intend to conceal any facts disclosed by the
documents from any appropriate officer carrying out the
investigation.

(6) A person who commits an offence under subsection (2) is
liable—

(@) on conviction before a Resident Magistrate, to a fine not
exceeding one million dollars or to imprisonment for a term
not exceeding twelve months or to both such fine and
imprisonment; or

103
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(b) onconvictionon indictment before a Circuit Court, to 2 fine
or to imprisonment for a term not exceeding ten years or to
both such fine and imprisonment.

(7) Nothing in this section prohibits a disclosure made to the
competent authority by a business in the regulated sector in respect of
amoney laundering investigation or any order served upon that business
pursuant to this Part.

Disclosure orders

105.—(1) A Judge may, on an application made to him by an
appropriate officer, make a disclosure order if he is satisfied that each
of the requirements for the making of the order is fulfilled.

(2) The application for a disclosure order shall state that—

(a) aperson specified in the application is subject to a forfeiture
investigation or a money laundering investigation, or that
property specified in the application is subject to a civil
recovery investigation;

(b) the order is sought for the purposes of the investigation;

(c) the order is sought in relation to information or material, or
information or material of a description, specified in the
application;

(d) a person specified in the application appears 10 be in
possession or control of the information or material.

(3) A disclosure order is an order—

(a) requiring the person specified under subsection (2)(d) to
produce the information or material to an appropriate officer
for the officer to take the information or material away;

(b) requiring that person to give an appropriate officer access
to the information or material, within the period stated in
the order; or

(c) requiring that person to answer questions, either at a time
specified in the order or at once, at a place so specified.
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(4) The period stated under subsection (3)(b) shall be a
period of seven days beginning with the day on which the order is

served:

Provided that the Judge by whom the order is made may specify
a shorter or longer period if satisfied that such shorter or longer
period would be appropriate in the particular circumstances.

106.—(1) Before making a disclosure order, the Judge shall be
satisfied that there are—

(a)

(b)

()

(d)

reasonable grounds for believing that—

(i) in the case of a forfeiture investigation, the
person that the application for the order
specifies as being subject to the investigation
has benefited from his criminal conduct;

(i) in the case of a civil recovery investigation, the

" property that the application for the order

specifies as being subject to the investigation is
recoverable property or associated property;

(iii) in the case of a money laundering investigation,
the person that the application for the order
specifies as being subject to the investigation
has committed a money laundering offence;

reasonable grounds for believing that the person that the
application for the order specifies as appearing to be In
possession or control of the information or material so
specified is in possession or control of the information or
material;

reasonable grounds for believing that the information or
material is likely to be of substantial value, whether or not
by itself, to the investigation for the purposes of which
the order is sought; and

reasonable grounds for believing that it is in the public
interest for the information or material to be produced or
for access to the information or matenal to be given,
having regard to—

(i) the benefit likely to accrue to the investigation if
the information or material is obtaned; and
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(i) thecircumstances under which the information or
material is held by the person named in the
application as appearing to be in possession or
control of the information or material.

(2) An order under section 105(3)(a) shall not be made in
respect of accounting records used in the ordinary business of banking,
including ledgers, day-books, cash books and account books.

(3) Aperson who isrequired to produce any records referred
to in subsection (2) may apply to a Judge in Chambers for a variation of
the order and if the Judge is satisfied that the records are essential to
the business activities of that person, the Judge may vary the disclosure
order so that it requires the person to give the appropriate officer access
to the record.

107.—(1) This section applies if a Judge makes a disclosure order
requiring a person to give an appropriate officer access to information
or material on any premises.

(2) The Judge may, on an application made to him by an
appropriate officer and specifying the premises, make an order to grant
entry inrelation to the premises.

(3) An order to grant entry is an order requiting any person
who appears to an appropriate officer to be entitled to grant entry to
the premises, to allow the officer to enter the premises to obtain access
to information or material that is the subject of a disclosure order,

108.—(1) A disclosure order does not require a person to produce,
or to give access to—

(a) anyinformation or material which the person would be entitled
to refuse to produce on the grounds of legal professional
privilege in proceedings in the Supreme Court; or

(b) excluded material.

(2) Subject to subsection (1), a disclosure order has effect
notwithstanding any restriction on the disclosure of information, however
imposed.
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(3) An appropriate officer may take copies of any information
or material that is produced, or to which access is given, in compliance
with a disclosure order.

(4) Information or material produced in compliance with a
disclosure order may be retained for so long as it is necessary to retain
itin the original form in connection with the investigation for the purposes
of which the order was made:

Provided that if an appropriate officer has reasonable grounds for
believing that—
(a) theinformation or material may need to be produced for the
purposes of any legal proceedings; and
(b) itmight otherwise be unavailable for those purposes,

the information or material may be retained until the proceedings are
concluded.

109.—(1) This section applies if any of the information specified in
an application for a disclosure order consists of information contained
in a computer or stored in electronic form.

(2) If the disclosure order requires a person to produce the
information to an appropriate officer for the officer to take the information
away, the order has effect as an order to produce the information in a
form—

(@) inwhichit can be taken away by the officer; and
(b) thatis visible, legible and intelligible.

(3) If the disclosure order requires a person to give an
appropriate officer access to the information, the order has effect as an
order to give the officer access to the information in a form in which the
information is visible, legible and intelligible.

(4) In subsections (5) and (6) and section 110—

“key” in relation to any protected information means any key,
code, password, algorithm or other data the use of which
(with or without other keys)—

(a) allows access to the protected information; or
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(b) facilitates the putting of protected information in
intelligible form.

“protected information” means any electronic data which, without
the key to the data, cannot, or cannot readily, be accessed
or putinto inteltigible form.

(5) Subject to subsection (6}, a person to whom a disclosure
order is addressed—

(a) shall be entitled to use any Key in his possession to obtain
access to the protected information; and

(b) in accordance with the order, shall produce the protected
information in an intelligible form.

(6) Where a disclosure order requires the person to whom
it is addressed to produce protected information in an intelligible
form, that person shall be taken to have complied with the requirement
£

(a) he makes, instead, a disclosure of any key to the protected
information that is in his possession; and

(b) the disclosure is made in accordance with the order, with
respect to the person to whom, and in the time in which,
he was requested to disclose the information.

(7) In this section and section 110—

“electronic” means relating to technology having electrical, digital,
magnetic, wireless, optical, electromagnetic or similar capa-
bilities;

“electronic data” includes—

(a) material in whatever form stored electronically;
(b) the whole or part of a computer program; and

(¢) a representation suitable for processing
electronically;

“Information” includes data, text, images, sounds, codes,
computer programs, software and databases.
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110.—(1) Where an appropriate officer has reasonable grounds Anciliary
to believe that— er.

(a)

a key to protected information is in the possession of any
person,; and

(b) production of the key is necessary for the purposes of the

investigations in relation to which—

(i) theappropriate officer makes, or intends to make,
an application for a disclosure order; or

(i} a disclosure order has been issued to the
appropriate officer,

the appropriate officer may apply to the Judge for an ancillary order to
be included in the disclosure order.

(2) Anapplication under subsection (1) may be made—

(a)

in any case referred to in subsection (1)(b)(i), at the time of
application for the disclosure order;

(b) inany case referred to in subsection (1)(b)(ii), at any time

after the making of the disclosure order.

(3) Where the Judge grants an application under subsection
(1), the Judge shall—

(@

(b)

in the case of an application under subsection (2)a), include
the ancillary order in the disclosure order;

in the case of an application made under subsection (2)Xb),
vary the disclosure order to include the ancillary order.

(4) An ancillary order shall—

(a)
(b)

(©

describe the information to which it relates;

specify the time by which the order is to be complied with,
being areasonable time in all the circumstances; and

set out the disclosure that is required by the order and the
form and manner in which the disclosure is to be made,

and any such order may require the person to whom it is addressed to
keep secret the contents and existence of the order.
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(5) An ancillary order shall not require the disclosure of any
key which—

(a) isintended to be used for the purpose only of generating
electronic signatures; and

(b) hasnot in fact been used for any other purpose.
(6) In subsection (5), “electronic signature” means anything in
electronic form that—

(a) isincorporated into, or otherwise logically associated with,
any electronic information;

(b) is generated by the signatory or other source of the
information; and

" (c) isused for the purpose of facilitating, by means of a link

between the signatory or other source and the information,

the establishment of the authenticity of the information, the
establishment of its integrity, or both.

(7) In granting an ancillary order, the Judge shall—
(a) take into account—

() theextent and nature of any other information in
addition to the information in question, to which
the key is also akey; and

(i) anyadverse effect that complying with the order
might have on a business carried on by the person
to whom the order is addressed; and

(b) require only such disclosure as is proportionate to what is
sought to be achieved, allowing, where appropriate, for
disclosure in such manner as would result in the putting of
the information in intelligible form other than by disclosure of
the key itself.

() An ancillary order shall not require the making of any
disclosure to a person other than the appropriate officer or such other
person as may be specified in the order.
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(9) Where an ancillary order requiring access to protected
information or the putting of protected information into intelligible form
is addressed to a person who is—

(a) notin possession of the protected information to which the
order relates; or

(b) incapable, without the use of akey that is not in his possession,
of obtaining access to the protected information or producing
it in intelligible form,

he shall be taken to have complied with the order if he discloses any
key to the protected information that is in his possession.

(10) It shall be sufficient for the purpose of complying with an
ancillary order for the person to whom it is addressed to produce only
those keys the production of which is sufficient to enable the person to
whom they are produced to obtain access to the protected information
and to put it into intelligible form.

(11) Where—

(a) thedisclosure required by an ancillary order allows the person
to whom it is addressed to comply with the order without
disclosing all of the keys in his possession; and

(b) there are different keys or combination of keys in the
possession of that person the disclosure of which would
constitute compliance with the order,

the person may select which of the keys, or combination of keys, to
disclose for the purpose of complying with the order.

{12) Where an ancillary order is addressed to aperson w ho—

(a) wasinpossession ofthe keybutis no longer in possession
of it; and

(b) ifhehad continued to have the key in his possession, would
be required by virtue of the order to disclose it; and

(c) is in possession of information that would facilitate the
obtaining or discovery of the key or the putting of the
protected information into an intelligible form,
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that person shall disclose to the person to whom he would have been
required to disclose the key, all such information as is mentioned in

paragraph (c).

(13) An appropriate officer who obtains an ancillary order
shall ensure that such arrangements are made as are necessary for
securing that—

(a) akeydisclosed in pursuance of the order is used to obtain
access or to put into intelligible form only the protected
information in relation to which the order was made;

(b} everykeydisclosed in pursuance of the order is stored, for
so long as it is retained, in a secure manner, and any records
of such key are destroyed as soon as no longer needed to
access the protected information or put it into intelligible form;
and

(c) thenumberof—

() persons to whom the key is disclosed or
otherwise made available; and

(i) copies made of the key,

is limited to the minimum that is necessary for the purpose of enabling
the protected information to be accessed or put into an intelligible form.

(14) An appropriate officer who knowingly contravenes
subsection (13) commits an offence and, upon conviction before a
Resident Magistrate, is liable to a fine not exceeding one million dollars
or to imprisonment for a term not exceeding twelve months, or to both
such fine and imprisonment.

111.—(1) Adisclosure order may be made in relation to information
or material in the possession or control of a Government department.

(2) In this section—-

“Government company” means a company registered under the
Companies Act, being a company in which the Government
or an agency of the Government, by the holding of shares or
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otherwise, is in a position to direct the policy of that company;
“Government department” or “department” means—
(a) a Ministry, department or agency of Government;

(b) a Parish Council, municipality or the Kingston
and Saint Andrew Corporation;

(c) a statutory body or authority; or
(d) a Govemment company.
(3) An order under subsection (1)—

(2) may require any officer of the department, whether named
in the order or not, who may for the time being be in
possession or control of the information or material to
comply with the order;

(b)- shall be served as if the proceedings were civil proceedings
against the department.

(4) Where an order under subsection (1) is served in respect
of a department—

(a) the person on whom the order is served; and

(b) any other officer of the department who is in receipt of the
order,

shall take all reasonable steps to bring it to the attention of the officer
concerned.

(5) If the order is not brought to the attention of the officer
concerned within the period stated in the order pursuant to section
105(3), the person on whom the order is served shall report the
reasons for the failure to a Judge of the Supreme Court within seventy-
two hours.

112.—(1) A person commits an offence if the person fails, without
reasonable excuse, to comply with a requirement imposed on him
under a disclosure order.

(2) A person who commits an offence under subsection (1)
is liable upon conviction before a Resident Magistrate to a fine not

Offences.
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exceeding one million dollars or to imprisonment for a term not
exceeding twelve months or to both such fine and imprisonment.

(3) Aperson commits an offence if, in purported compliance

with a requirement imposed on him under a disclosure order, he—

(@
(b)

makes a statement that he knows to be false or misleading in
amaterial particular; or

recklessly makes a statement that is false or misleading in
a material particular.

(4) A person who commits an offence under subsection (3)
is liable —

(a)

(®)

upon conviction before a Resident Magistrate, to a fine not
exceeding one million dollars or to imprisonment for a term
not exceeding twelve months or to both such fine and
imprisonment;

upon conviction on indictment before a Circuit Court, to a
fine or to imprisonment for a term not exceeding five years
or to both such fine and imprisonment.

Restriction 113.—(1) Subject to subsection (2), a statement made by a

on use of

statements in PETSON in response to a requirement imposed on that person under
evidence,  adisclosure order may not be used in evidence against him in criminal
proceedings.

@
(b

©
(d)

(2) Subsection (1) does not apply—
to proceedings under Part II (confiscation proceedings);

on a prosecution for an offence under section 112 (Dor
3
on a prosecution for an offence under the Perjury Act; or

on a prosecution for some other offence where, in giving
evidence, the person makes a statement inconsistent with
the statement referred to in subsection (1).

(3) A statement may not be used by virtue of subsection

(2)(d) against a person unless—

(@

evidence relating to the statement is adduced; or
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(b) aquestion relating to the statement is asked, by that person,
or on his behalf, in the proceedings arising out of the
prosecution.

114.—(1) An application for a disclosure order or an order to
grant entry may be made to a J udge in Chambers.

(2) An application under subsection (1) may be made
without notice and shall be in writing accompanied by an affidavit.

(3) An application to discharge or vary 2 disclosure order
or an order to grant entry may be made to the Court by—

(2) the person who applied for the order; or
(b) any person affected by the order,
and the Court may discharge or vary the order.

(4) Where an authorised financial investigator or an authorised
officer applies for a disclosure order or an order to grant entry, an
application to discharge or vary the order need not be by the same
authorised financial investigator or authorised officer, and references
to the person who applied for the order shall be construed accordingly.

Search and seizure warrants

115.—(1) A Judge may, on an application made to him by an
appropriate officer, issue a search and seizure warrant if he is satisfied
that—

(2) adisclosure order made in relation to information or material
has not been complied with and there are reasonable
grounds for believing that the information or material is on
the premises specified in the application for the warrant; or

(b) section 116 is satisfied in relation to the warrant.
(2) An application under subsection (1) shall state that—

(a) aperson specified in the application is subject to a forfeiture
investigation or a money laundering investigation, or that
property specified in the application is subject to a civil
recovery investigation;

115
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the warrant is sought for the purposes of the investigation;

the warrant is sought in relation to the premises specified
in the application; and

the warrant is sought in relation to information or material
specified in the application, or that there are reasonable
grounds for believing that there is information or material
falling within section 116(6) on the premises.

(3) A search and seizure warrant is a warrant authorising an
appropriate person—

@

(b)

to enter and search the premises specified in the application
for the warrant; and

to seize and retain any information or material found there
which is likely to be of substantial value, whether or not by
itself, to the investigation for the purposes of which the
application is made.

(4) For the purposes of this section and section 116, an
appropriate person is—

(2)

(b)

an authorised officer, if the warrant is sought for the
purposes of a forfeiture investigation or a money laundering
investigation;

a named member of the staff of the Agency, if the warrant
is sought for the purposes of a civil recovery investigation.

Requirements  116,—(1) This section is satisfied in relation to a search and seizure

where

disclosure watrant if—

order not
available. (a)

(b)

subsection (2) applies; and

either of the conditions set out in subsection (3)(a) or (b)
is complied with.

(2) This subsection applies if there are reasonable grounds
for believing that—

(a)

in the case of a forfeiture investigation, the person specified
in the application for the warrant has benefitted from his
criminal conduct;
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(b) in the case of a civil recovery investigation, the property
specified in the application for the warrant is recoverable
property or associated property;

(c) in the case of a money laundering investigation, the person
specified in the application for the warrant has committed
a money laundering offence.

(3) The conditions are that—

() it would not be appropriate to make a disclosure order for
any one or more of the reasons specified in subsection (4),
and there are reasonable grounds for believing that—

(i) any information or material on the premises
specified in the application for the warrant is
likely to be of substantial value, whether or not
by itself, to the investigation for the purposes of
which the warrant is sought; and

(i) it is in the public interest for the information or
material to be obtained, having regard to the
benefit likely to accrue to the investigation if the
information or material is obtamned; or

(b) any one or more of the requirements set out in subsection
(5) is met and there are reasonable grounds for believing
that—

(i) there is material on the premises specified in the
application for the warrant and that the
information or material falls within subsection (6);
and

(i) it is in the public interest for the information or
material to be obtained, having regard to the
benefit likely to accrue to the investigation if the
information or material is obtained.

(4) For the purposes of subsection (3) (a), the reasons
specified are that —

(a) it is not reasonably practicable to communicate with any
person—

() against whom the disclosure order could be made;
or

117
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(i) who would be required to comply with an order
to grant entry to the premises;

(b) the investigation might be seriously prejudiced unless an
appropriate person is able to secure immediate access to
the information or material.

(5) For the purposes of subsection (3b), the requirements
are that—

(a) itisnotreasonably practicable to communicate with any
person entitled to grant entry to the premises;

(b) entryto the premises will not be granted unless a warrant is
produced; or

(c) theinvestigation might be seriously prejudiced unless an
appropriate person arriving at the premises is able to secure
immediate entry to them.

(6) For the purposes of subsection (3)(b)(i), information or
material falls within this subsection if the information or material cannot
be identified at the time of the application and -

(a) inthecase ofa forfeiture investigation, the information or
material—

(@) relatesto—

(a) the person specified in the application;
or

(b) any question whether that person has
benefited from his criminal conduct or
as to the extent or whereabouts of his
benefit from his criminal conduct; and

(@) islikelyto be of substantial value, whether or not
by itself, to the investigation for the purposes of
which the warrant is sought;

(b) inthe caseofa civil recovery investigation, the information
or material—

() relatesto—

(A) theproperty specified in the application;
or
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(B) anyquestion whether it is recoverable or
associated property, as to who holds any
such property, whether the person who
appears to hold any such property holds
other property which is recoverable
property, or the whereabouts of any
property mentioned in this sub-paragraph;
and

(i) islikelyto be of substantial value, whether or not
by itself, to the investigation for the purposes of
which the warrant is sought;

(¢) inthecaseofamoney laundering investigation, the information
or material—

() relates to the person specified in the application
or to the question whether that person has
committed a money laundering offence; and

(i) islikelyto be of substantial value, whether or not
by tself, to the investigation for the purposes of
which the warrant is sought.

117. Asearch and seizure warrant does not confer the right to seize
any information or material that a person would be able to refuse to
produce on the grounds of legal professional privilege in proceedings
in the Supreme Court.

118—(1) This section applies to search and seizure warrants sought
for the purposes of a confiscation investi gation, civil recovery
investigation or amoney laundering investigation.

(2) An application for a warrant may be made without notice
to a Judge in Chambers.

(3) Awarrant—
(a) maybeissued subject to conditions;

(b} continues in force until the end of the period of one month
starting with the day on which it is issued;
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(c) may include provision authorising a person who is exercising
powers under it to do other things that—

() are specified in the warrant; and

(i) are necessary in order to give effect to the
warrant,

(d) authorises the person exercising powers under the warrant
to take copies of any information or material seized under
the warrant.

(4) Where a warrant authorises the person named in it to
search, seize and retain any information which is held in a computer
and is accessible from the premises specified in the application for the
warrant, and which the person believes relates to any matter relevant
to the investigation, the warrant authorises the person to obtain the
information in a form—

(a) that can be taken away by the person; and
(b) which is visible, legible and intelligible.

(5) The provisions of sections 109(4) to (7) and 110 shall
apply, with the necessary modifications, with respect to obtaining
information in an intelligible form under this section.

(6) Where the Director gives written authority for any member
of staff of the Agency to accompany the person named in the warrant
for the purpose of executing the warrant, the members so authorised
have the same powers under the warrant as the person named in the
warrant.

(7) A person exercising powers under a warrant may secure
from other persons such assistance as is reasonably necessary for the
purpose of executing the warrant.

(8) Information or material seized under a warrant may be
retained for so long as is necessary to retain it, in its original form,
in connection with the investigation for the purposes of which the
warrant was issued:
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Provided that ifthe Director has reasonable grounds for believing
that the material—

(a) may need to be produced for the purposes of any legal
proceedings; and
(b) might otherwise be unavailable for those purposes,

the information or material may be retained until the proceedings are
concluded.

Customer information orders

119.—(1) A Judge may, on an application made to him by an appropriate
officer, make a customer information order if the Judge is satisfied that
each of the requirements specified insection 1 21 for the making of the
order is fulfilled.

(2) The application for a customer information order shall state
that the order is sought—

(a) forthe purposes of—

() aforfeiture investigation or amoney laundering
investigation being carried on in respect of a person
specified in the application; or

(i) acivilrecovery investigation being carried on in
respect of property specified in the application,

and a person specified in the application appears
to hold the property; and

(b) against one or more financial institutions specified in the

application.
(3) An application for a customer information order may
specify—

(a) all financial institutions;

(b) aparticular description, or particular descriptions of, financial
institutions; or

(c) a particular financial institution or particular financial
institutions.
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(h) suchevidence of the entity’s identity as was obtained by the
financial institution under or for the purposes of any legislation
relating to money laundering;

(1)  the full name, date of birth and most recent address and any
previous addresses of any person who is a signatory to the
account.

(4) The Minister may by order, subject to affirmative resolution,
amend the provisions of subsection (2) or (3).

(5) For the purposes of this section, money laundering is an
act that—

(a) constitutes an offence under section 92 or 93; or

(b) hasbeen committed outside of Jamaica and would constitute
an offence specified in paragraph (a) if done in Jamaica.

giq;‘*m;"f 121. The requirements for making a customer information order
a

customer are that —
information A . A . i
order. (a) inthecase of a forfeiture mvestigation, there are reasonable

grounds for believing that the person specified in the
application for the order has benefitted from his criminal
conduct;

(b} in the case of a civil recovery investigation, there are
reasonable grounds for believing that—

() theproperty specified in the application for the
order is recoverable property or associated

property; and

(i) the person specified in the application holds all
or some of the property;

(¢) inthe case of amoney laundering investigation, there are
reasonable grounds for believing that the person specified in
the application for the order has committed a money
laundering offence;

(d) inthecaseofany investigation, there are reasonable grounds
for believing that customer information which may be
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provided in compliance with the order is likely to be of
substantial value, whether or not by itself; to the investigation
for the purposes of which the order is sought; and

(¢) inthe caseofany investigation, there are reasonable grounds
for believing that it is in the public interest for the customer
information to be provided, having regard to the benefit likely
to accrue to the investigation if the information is obtained.

122—(1) A financial institution commits an offence if without
reasonable excuse it fails to comply with a requirement imposed on it
under a customer information order.

(2) A financial institution that commits an offence under
subsection (1) is liable upon conviction before a Resident Magistrate to
a fine not exceeding one million dollars.

(3) Afinancial institution commits an offence if, in purported
compliance with a customer information order, the financial institution—

(a) makes astatement which it knows to be false or misleading
in a material particular; or

(b) recklessly makes a statement which is false or misleading in
amaterial particular.

(4) A financial institution that commits an offence under
subsection (3) is liable—

(a) onsummary conviction before a Resident Magistrate, to a
fine not exceeding one million dollars; or

(b) on conviction on indictment before a Circuit Court, to a fine.

123.-—1) Subject to subsection {2), a staterent made by a financial
institution in response to a customer information order may notbe used
in evidence against the financial institution in criminal proceedings.

(2) Subsection (1) does not apply to—
(@) proceedings under Part Il (forfeiture proceedings);

(b) aprosecution for an offence under section 122(1) or (3); or
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(c) a prosecution for some other offence where, in giving
evidence, the financial institution makes a statement
inconsistent with the statement referred to in subsection (1).

(3) Astatement may not be used by virtue of subsection (2)(c)
aganst a financial institution unless-—

(a) evidencerelating to it is adduced; or
(b) aquestionrelating to it is asked,

by or on behalf of the financial institution in proceedings arising out of
the prosecution.

Disclosure of - 124, A customer information order has effect notwithstanding any

nformation  estriction on the disclosure of information, however imposed.
?n‘;';ﬁfy 125.—(1) An application for a customer information order may be
TY.

made to a Judge in Chambers.

(2) Anapplication under subsection (1} may be made without
notice and shall be in writing accompanied by an affidavit.

(3) Anapplication to discharge or vary a customer information
order may be made to the Court by—

(a) the person who applied for the order;
(b) any person affected by the order,
and the Court may discharge or vary the order.

(4) Where an authorised financial investigator or an authorised
officer applies for a customer information order—

(a) anapplication to discharge or vary the order need not be by
the same authorised financial investigator or authorised officer;
and

(b) forthe purpose of paragraph (a), references in this section
to a person who applied for a customer information order
shall be construed accordingly.

(5) An authorised financial investigator or an authorised officer
shall not make an application for a customer information order unless
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he is a senior appropriate officer or is authorised to do so by a senior
appropriate officer.

Account monitoring orders

126.—(1) A Judge may, on an application made to him by an
appropriate officer, make an account monitoring order if the Judge is
satisfied that each of the requirements specified in subsection (2) for
making the order is fulfilled.

(2) Therequirements for making an account monitoring order
are that—

(a) inthecase of a forfeiture investigation, there are reasonable
grounds for suspecting that the person specified in the
application for the order has benefitted from his criminal
conduct;

(b) in the case of a civil recovery investigation, there are
reasonable grounds for suspecting that—

() theproperty specified in the application for the
order is recoverable property or associated

property; and

(i) thepersonspecified in the application holds all or
some of the property;

(c) inthe case of a money laundering investigation, there are
reasonable grounds for suspecting that the person specified
in the application for the order has committed a money
laundering offence;

(d) inthecaseof any investigation, there are reasonable grounds
for believing that account information which may be provided
in compliance with the order is likely to be of substantial
value, whether or not by itself, to the investigation for the
purposes of which the order is sought; and

(e) inthecaseofany investigation, there are reasonable grounds
for believing that it is in the public interest for the account
information to be provided, having regard to the benefit likely
to accrue to the investigation if the information is obtained.
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(3) An application for an account monitoring order shall state
that—

(a) the order is sought for the purposes of—

(i) aforfeiture investigation or a money laundering
investigation being carried on in relation to a
person specified in the application; or

(i) acivil recovery investigation being carried on in
respect of property specified in the application,
and a person specified in the application appears
to hold the property; and

(b) theorder is sought against a financial institution specified in
the application in relation to the account information of the
description so specified.

(4) For the purposes of this section, account information is
information relating to an account held at, or a transaction conducted
with, the financial institution specified in the application, by the person
so specified, whether solely or jointly with another.

(5) An account monitoring order under this section—

(a) is an order that the financial institution specified in the
application for the order shall, for the period stated in the
order, provide account information of the description
specified in the order to an appropriate officer in the manner
and at or by the time or times stated in the order; and

(b) may specifyinformation relating to—

() all accounts held, or transactions conducted within
the stated period, by the person specified in the
the application for the order at the financial
institution so specified;

(i) aparticular description, or particular descriptions,
of accounts so held or transactions so conducted;
or

(i) aparticularaccount or transaction, or particular
accounts or transactions, so held or conducted.
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(6) The period referred to in subsection (5)(a) shall not exceed
the period of ninety days beginning with the day on which the order is
made:

Provided that the Judge may extend the period for a further
ninety days, upon the application of an appropriate officer, if satisfied
that the circumstances so warrant.

(7) An account monitoring order has effect notwithstanding
any restriction on the disclosure of information, however imposed.

127.—(1) Subject to subsection (2), a statement made by a financial
institution in response to an account monitoring order may not be used
in evidence against that financial institution in criminal proceedings.

(2) Subsection (1) does not apply to—
(a) proceedings under Part II (forfeiture proceedings);
(b) proceedings for contempt of court; or

(c) aprosecution for an offence where, in giving evidence, the
financial institution makes a statement inconsistent with the
statement referred to in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(c)
against a financial institution unless—
(a) evidence relating to the statement is adduced; or

(b) aquestion relating to the statement is asked, by or on behalf
of the financial institution in the proceedings arising cut of the
prosecution.

128.—(1) An application for an account monitoring order may be
made to a Judge in Chambers.

(2) An application under subsection (1) may be made without
notice and shall be in writing accompanied by an affidavit.

(3) Anapplication to discharge or vary an account monitoring
order may be made to the Court by—

(a) the person who applied for the order;
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(b) any person affected by the order,
and the Court may discharge or vary the order.

(4) If an authorised financial investigator or an authorised officer
applies for an account monitoring order, an application to discharge or
vary the order need not be made by the same authorised financial
investigator or authorised officer, and for the purposes of subsection
(3), references to a person who applied for an account monitoring order
shall be construed accordingly.

Part VII. General

129.—(1) Where a person is adjudged bankrupt in Jamaica, the
following property is excluded from the person’s estate for the purposes
of section 104 of the Bankruptcy Act—

(a) property for the time being subject to a restraint order
made before the order adjudging the person bankrupt;
and

(b) any property in respect of which an order under section
41 (appointment of Director’s receiver) is in force.

(2) If in the case of a debtor (within the meaning of the
Bankruptcy Act)}—

(a) a receiver is appointed under section 23 of the
Bankruptcy Act; and

(b) any propertyofthe debtor is at that time subject to a restraint
order,

the powers conferred on the receiver under the Bankruptcy Act do not
apply to property then subject to the restraint order.

130.—(1) Where a person is adjudged bankrupt in Jamaica, the
powers referred to in subsection (2) shall not be exercised in relation to
the property referred to in subsection (3).

(2) The powers referred to in this subsection are the powers
conferred on a court by sections 33 to 50 and the powers of a
receiver appointed under section 41:

Provided that nothing in the Bankruptcy Act shall be taken to
restrict, or enable the restriction of, the powers referred to in this
subsection.
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(3) The property is—

(a) property that is the property of the debtor for the purposes
of section 104 of the Bankruptcy Act;

(b) property which is to be applied for the benefit of creditors
of the bankrupt by virtue of a condition imposed under
section 72(6) of the Bankruptcy Act;

(c) in a case where a forfeiture order or a pecuniary penalty
order has been made, any sums remaining in the hands of
a receiver appointed under section 41 after the amount
required to be paid under the order has been fully paid.

131.—(1) This section applies if a person who is adjudged bankrupt
in Jamaica has made a tainted gift, whether directly or indirectly.

(2) Sections 111, 112, 115 and 116 of the Bankruptcy Act
(avoidance of certain transactions) shall not apply in respect of the
making of the gift at any time when—

(a) any property of the recipient of the tainted gift is subject
to a restraint order; or

(b) an order under section 41 (appointment of Director’s
receiver) is in force in respect of such property.

(3) The Trustee in Bankruptcy shall, in respect of any
transaction avoided under section 111, 112, 115 or 116 of the
Bankruptcy Act after an order referred to in subsection (2)(2) or (b)
is discharged, take into account any realisation under Part II of
property held by the recipient of the tainted gift.

132.—(1) Where under the Companies Act an order for the
winding up of a company is made or the company passes a resolution
for its voluntary winding up, the functions of the liquidator (or any
provisional liquidator) are not exercisable in relation to the following
property—

(a) property for the time being subject to arestraint order made
before the relevant time;

(b) any property in respect of which an order under section
41 (appointment of Director’s receiver) is in force.
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(2) Where under the Companies Act an order for the winding
up of a company is made or the company passes a resolution for its
voluntary winding up, the powers referred to in subsection (3) shall not
be exercised in the manner mentioned in subsection (4) in relation to
any property:

Provided that nothing in the Companies Act shall be taken to

restrict, or enable the restriction of, the exercise of the powers referred
to in subsection (3).

(3) The powers mentioned in subsection (2) are—
(a) the powers conferred on a court by sections 33 to 50; and
(b) the powers of a receiver appointed under section 41.

(4) The powers shall not be exercised so as to—

(a) 1nhibit the liquidator from exercising his functions for the
purpose of distributing property to the company’s creditors;

(b) prevent the payment out of any property of expenses
(including the remuneration of the liquidator or any provisional
liquidator) properly incurred in the winding up in respect of
the property.

(5) Aperson is not a creditor for the purposes of a winding up
under the Companies Act in so far as any sum due to that person by the
company is due in respect of a forfeiture order or pecuniary penalty
order,

(6) For the purposes of this section, the relevant time is—

(a) ifno order for the winding up of the company is made, the
time of the passing of the resolution for voluntary winding

up,
(b) ifan order for winding up is made, the time of the making of
the order.
Tﬂ"(';lc: gifs 133.—(1) This section applies if—
made by a
company (o (a) under the Companies Act an order is made for the
e wound up.

winding up of a company or the company passes a
resolution for its voluntary winding up; and
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(b) the company has made a tainted gift, whether directly or
indirectly.
(2) Sections 225, 226 and 276 of the Companies Act

(avoidance of certain transactions) shall not have effect in respect of
the making of the gift at any time when—-

(a) any property ofthe recipient of the tainted giftissubjecttoa
restraint order; or

(b) an order under section 41 (appointment of Director’s
receiver) is in force in respect of such property.

(3) The Trustee shall, in respect of any transaction avoided
under section 225, 226 or 276 of the Companies Act after an order
referred to in subsection (2)(a) or(b) is discharged, take into account
any realisation under Part Il of property held by the recipient of the
tainted gift.

134.—(1) Where a company holds property that is subject to a
floating charge, and a receiver is appointed by or on the application of
the holder of the charge, the functions of the receiver are not exercis-
able inrelation to the following property—

(a) property for the time being subject to a restraint order made
before the appointment of the receiver,

(b) anyproperty in respect of which an order under section 41
(appointment of Director’s receiver) is in force.

(2) Where a company holds property that is subject to a floating
charge, and a receiver is appointed by or on the application of the
holder of the charge, the powers referred to in subsection (3) shall not
be exercised in the way mentioned in subsection (4) in relation to any
property—

(a) thatisheldbythe company; and

(b) in relation to which the functions of the receiver are
exercisable,

(3) The powers mentioned in subsection (2) are-—
(2) the powers conferred on a court by sections 32 to 49;

(b) the powers of a receiver appointed under section 41.

Floating
charges.
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Regulations. })\6 138. The Minister may, subject to affirmative resolution, make
“regulations generally for giving effect to the provisions and purposes of
this Act.

Ropeal of 139. The Drug Offences (Forfeiture of Proceeds) Act and the Money
g .

Offences Laundering Act are hereby repealed.

(Forfeiture of

Proceeds) Act

and Money

Laundering

Act.

Amendments  140,—(1) The Mutual Assistance (Criminal Matters) Act is

to other Acts.
amended—

(a) in section 2 in the definition of “prescribed offence” and
“realizable property”, and in section 13(1)(b), by deleting
the words “Drug Offences (Forfeiture of Proceeds) Act”
and substituting therefor in each case the words ‘Proceeds
of Crime Act”;

(b) in section 27(8)(a) by deleting the words “Drug Offences
(Forfeiture of Proceeds) Act” and substituting therefor the
words “Proceeds of Crime Act”.

(2) The Judicature (Resident Magistrates) Act is amended
by inserting the following as section 292A—

~committal  292A. A Resident Magistrate's Court shall act in

to Supreme . . -

Court re accordance with section 52 of the Proceeds of Crime

proceedes  Actin any case where—

Proceeds of . .

Crime Act (a) apersonis convicted of an offence by
the Court; and

(b) the Director of Public Prosecutions asks
the Court to commit the person to the
Supreme Court with a view to making an
application under section 5 of the
Proceeds of Crime Act.”.

(3) The Sharing of Forfeited Property Act is amended—
(a) insection2inthe definition of ““forfeited property” by—
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(i) deleting paragraphs (a) to (c) and substituting
therefor the following as paragraphs (a) and (b)y—

“(a) any property which is forfeited property
pursuant to a forfeiture order or a
pecuniary penalty order made under
section 5(3) of the Proceeds of Crime
Act;

(b) any amount paid under an order made
under section 5(5) of that Act;™;

(i re-lettering paragraphs (d) and (e) as paragraphs
(c)and (d); '

(i) in paragraphs (c) and (d), as re-lettered, by
deleting the words “Drug Offences (Forfeiture of
Proceeds) Act” and substituting therefor in each
case the words “Proceeds of Crime Act™;

(b) in section 4 by deleting the words “Drug Offences

(©)

(Forfeiture of Proceeds) Act” and substituting therefor the
words “Proceeds of Crime Act™;

in section 5 by deleting the words “section 12 of the Drug
Offences (Forfeiture of Proceeds) Act” and substituting
therefor the words “section 5 of the Proceeds of Crime
Act”.
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FIRST SCHEDULE (Section3)

1. The Director shall exercise his functions in the way that he considers is
best calculated to contribute to the reduction of crime and in so doing shall—

(a) act effectively and efficiently; and

(b) have regard to the Agency’s annual plan, approved pursuant to
paragraph 11,

2.—(1) Anything that the Director is authorized or required to do may be
done by—

(a) amember of staff of the Agency; or

(b) a person providing services under arrangements made by the
Director,

if authorized by the Director, generally or specifically, for that purpose.

(2) Notwithstanding sub-paragraph (1)(b), nothing that the Director or
the Agency is authorized or required to do for the purposes of Part IV may be

done by a constable.

3.—(1) The seal of the Agency shall be authenticated by the signature of the
Director, or any other officer of the Agency duly authorized by the Director in

that behalf, and shall be judicially noticed.

(2) All documents, other than those required by law to be under seal,
made by and all decisions of, the Agency shall be signed under the hand of the
Director or any other officer of the Agency authorized to act in that behalf by the
Director.

4.—(1) Every member, employee or agent of the Agency shall preserve and
aid in preserving secrecy with regard to all matters relating to the affairs of the
Agency that may come to his knowledge in the course of his duties.

(2) Amember, employee or agent of the Agency shall not, without lawful
authority, publish or communicate to any person otherwise than in the ordinary
course of his employment to the Agency any information acquired by him in the
course of that employment.

(3) A person who contravenes this paragraph commits an offence and is
liable on summary conviction in a Resident Magistrate’s Court to a fine not
exceeding one million dollars or to imprisonment for a term not exceeding twelve
months.

5.—(1) No proceedings shall be brought or instituted before any court or
tribunal personally against any member of the Agency in respect of any act done

bona fide in pursuance or execution or intended execution of this Act.
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(2) Where any member is exempt from liability by reason only of the
provisions of this paragraph, the Agency shall be liable to the extent that it
would be if that member were an employee or agent of the Agency.

6. The funds and resources of the Agency shall consist of—

(a)  such sums as may be provided by Parliament for the Agency in the
annual estimates of revenue and expenditure;

(b)  such sums as may be allocated from time to time to the Agency from
loan funds;

(¢)  sums borrowed by the Agency for the purpose of meeting any of its
obligations or discharging any of its functions; and

{d)  all other sums or property which may in any manner become payable
to or vested in the Agency in respect of any matter incidental to its
functions.

7.—(1) Subject to the provisions of paragraph (2), the Agency may borrow
sums required by it for meeting any of its obligations or discharging any of its
functions.

(2) The power of the Agency to borrow shall be exercisable only with the
approval of the Minister responsible for finance, as to the amount, as to the
sources of borrowing and as to the terms on which borrowing may be effected.

(3) Anapproval given in any respect for the purposes of this section may
be either general or limited to a particular borrowing or otherwise, and may be
either unconditional or subject to conditions,

8.—(1) The Minister may from time to time make advances and grants to the
Agency, out of sums placed upon the estimates of revenue and expenditure for

the purpose and approved by the House of Representatives.

(2) With the approval of the House of Representatives, the Minister
responsible for finance may guarantee, in such manner and on such conditions
as he thinks fit, the payment of the principal and interest on any authorized
borrowing of the Agency made otherwise than by way of advance under
paragraph(1).

(3) Where the Minister responsible for finance is satisfied that there has
been default in the repayment of any principal moneys or interest guaranteed
under the provisions of this section, he shall direct the repayment out of the
Consolidated Fund of the amount in respect of which there has been such
default.

9. The Agency shall make to the Accountant-General, at such times and in
such manner as the Minister responsible for finance may direct, payments of
such amounts as may be so directed in or towards repayment of advances made
to the Agency under paragraph 8, and of any sums issued in fulfilment of any
guarantee given thereunder, and payments of interest on what is outstanding
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ghall not be asked, and if asked is not required to answer, any question that is
likely to reveal his true identity.

(5) For the purposes of this paragraph, “member of staff of the Agency”
includes a Director’s receiver or any person providing services under
arrangements made by the Director.

SECOND SCHEDULE (Section 6)

1. An offence under any of the following provisions of the Dangerous Drugs
Act—

(a) section3, 6, 7A or 8 (importing or exporting dangerous drug);

(b) section 3, 7(a), 7B, 8A or 11 (cultivating, manufacturing, selling,
dealing in or transpotting dangerous drug);

(c) section 16 or 17 (removal of or tampering with dangerous drug);
(d) section 21A (traffic of dangerous drugs through the post).
2. An offence under section 92 or 93 of this Act.

3—(1) An offence under any of the following provisions of the Offences
Against the Person Act—

{a) section 55, 56, 57, 60 or 61 (abduction of female);
(b) section 58 or 59 (procurement of female);

{c) section 63 or 64 (encouraging or living off the earnings of
prostitution);

(d) 66 (operation of brothel);
(e) 69or70 (child stealing, kidnappiné).

(2) Murder falling within section 2(1)(¢) of the Offences Against the
Person Act (murder pursuant to an arrangement for valuable consideration).

4. Any of the following provisions of the Firearms Act—

(a) section4 (importing ot exporting firearms or ammunition);

(b) section9 (manufacturing or dealing in firearms, ammunition or a
prohibited weapon);

(¢) section 10 (purchase, acquisition, sale or transfer of firearms,
ammunition or a prohibited weapon);

(d) sectionli3or 15 (repairing, testing or converting firearm, etc.).
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5. An offence under any of the following provisions of the Forgery Act—

(a) section 12 or 13 (making or having possession of paper or
implements of forgery);

(b) section 14 (imitation of currency notes).

6. An offence under any of the following provisions—

(a) section 46 (dealings which infringe copyright) or 134 (making,
dealing it recordings) of the Copyright Act;
(b) section (making false marks).
7. An offence .ollowing provisions of the Larceny
Act—
(a) section ' or embezzlement by clerks or servants);
(b) section m).
8. A terrorism ned by section 2 of the Terrorism Prevention
Act.
9. Anoffence o
(a) attemy inciting the commission of any of the
offenc “paragraphs 1 to 8;
(b) aiding  or procuring the commission of such
an offl
1minw OCHEDULE (Section 59)

1. Power to sell the property or any part of it or interest in it.
2. Power to incur expenditure for the purpose of—
(a) acquiring any part of the property, or any interest in it, which is not
vested in the Agency;
(b) discharging any liabilities, or extinguishing any rights, to which the
property is subject.
3.—(1) Power to manage property.
(2) Managing property includes doing anything mentioned in section
42(13).
4. Power to start, carry on or defend any legal proceedings in respect of the
property.

5. Power to make any compromise or other arrangement in connection with
any claim relating to the property.
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6.—(1) For the purposes of, or in connection with, the exercise of any of its

powers—

(a)

(®)

power by his official name to do any of the things mentioned in sub-
paragraph (2);

power to do any other act that is necessary or expedient.

(2) The things referred to in sub-paragraph (1)(a) are—

(2)
(b)
(c)
(d)
(e)

holding property;

entering into contracts;

suing and being sued;

employing agents;

executing a power of attorney, deed or other instrument.

FOURTH SCHEDULE (Section 94)

1.—( i) A business is in the regulated sector if the business is—

(a)
(b)
#3]

who is—
(a)
(b)

a financial institution; or
a designated non-financial institution.

In this Act, “designated non-financial institution” means a person

not primarily engaged in carrying on financial business; and

designated as a non-financial institution for the purposes of this
Act by the Minister by order subject to affirmative resolution.

2. Each of the following is a supervisory authority.

(@
(®)

the Bank of Jamaica;

the Financial Services Commission.
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